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PREFACE 



TO THE TENTH EDITION. 



A NEW EDITION of this book having been called 
for within a year of the publication of the last, 
preparation was made for a compliance with the 
demand, and a large portion of these sheets was 
actually in type in the early part of the present 
year. Notice, however, having been given of a 
Bill for the '^ ftirther Amendment of the Laws 
relating to Highways,** the publication was de- 
layed in order to admit of the introduction of 
such alterations as might be effected by it. 

To dovetail these into the text, and to reconcile 
enactments sometimes at variance with each other, 
has been a work attended with no inconsiderable 
trouble. To say the least of it, the recent statute 
(Highway Act, 1864) is not a very happy speci- 
men of legislative skill and ability. Since this 
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Edition has been advertised I have received a 
great many letters^ several of them from entire 
strangers^ calling my attention to difficulties 
which have already occurred^ and asking me to 
advise on the proper construction to be put upon 
obscure and contradictory sentences. In some 
cases I have ventured to do so^ but in many 
others I have declined the responsibility of specu- 
lating on what may be the views entertained by 
the superior courts^ before whom the questions 
must necessarily be brought ere long. 

As regards the whole Edition^ I have most con- 
scientiously endeavoured, in gratitude for the fa- 
vour with which the last Edition was received, to 
make the book a really useful and handy one. I 
have added, I believe, all the points of law which 
have been decided since the last Edition was issued. 
I have entirely rewritten many parts of the ori- 
ginal book, which, from successive additions, had 
become wanting in clearness, and I have endea- 
voured to make information on any given subject 
connected with the Law of Highways as easy as 
possible of access; with this object in view I have 
taken great pains in the arrangement of the .Table 
of Contents. By grouping, classification, and 
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typography I have tried to make it easy for any 
one at a glance to find exactly what he wants. 
It may be thought to betoken a low grade of 
ambition to speak with complacency of such small 
matters as these, but convenience of reference is 
everything to a man whose time is folly occupied ; 
and even in such small matters as these I think 
the maxim holds good, that '^ if a thing is worth 
doing at all, it is worth doing well.^^ 

T. C. o. K. 
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SECTION I. 

HighroaySy their Nature^ Origin^ ^c 



Highways^ what, 1. 



Dedication, 6. 



Z%^r Origin, 4. Onmership of the way, 8. 

SRghways, what J] It is said in all the text books that 
there are three kinds of highways^ viz. : — 

1. A footwaj; for foot passengers only. 

S. A horse^ or bridle waj; for horses and cattle, as 
well as foot passengers : sometimes called '^ a pack and 
prime way/' because it is both a footway (which was 
itie first, or prime way) (a), and a way for pack horses 
also ; called likewise a pack and drift way, because it 
is used for driving cattle. 

8. A cart or carriage way, which includes both the 
others, and is also a way for carts and carriages. 

A case once occurred in which a right of way for 
carts and carriages was admitted, but the jury nega- 

(a) Co. Litt. 56 a. 

B 



2 INTRODUCTION. 

tived a right to drive fat oxen for the purpose of being 
killed; and the Court of Common Pleas refused to dis- 
turb the verdict (b). 

A public bridge; a navigable river; a public ferrj; and 
even a railway, for some purposes, may be also termed 
highways; but it is the third class above spoken of, 
viz.; a cart or carriage way, or what is usu^ly called 
'^ a King's highway," with which we are principally 
concerned in this treatise. 

It was formerly said that, in order to constitute a 
highway, it must be a thovouffhfare, and must lead 
from one town or vill to another, or to a public high- 
way ; and that a way to a parish diurch, or to the 
ommon fields of a town, or to a private house, or 
perhaps to a village, which terminates there, and is for 
the benefit of the particular inhabitants of such parish, 
house, or village only, may be called a private way, 
but not a highway (c). But it seems from recent deci- 
sions that any way which has been dedicated to the 
public generally, and freely used by them at their will 
and pleasure, may be a highway, whatever may be its 
termini. 

It is not necessary that it should be a thorough&re. 
Where a passage leading from a public street to a court 
consisting of fourteen or fifteen houses belonging to A., 
and through which there was no thoroughfare (the 
passage having been paved, at the request of A., by the 
commissioners under a local Act, and lighted by the 
parish and used by the public), was found by a jury to 
be a common highway, the Court of Queen's Bench 
held such finding to be consistent with law (d). 

(h) Ballard t. JDyson, 1 L. J. Q. B. 406 ; see also Taung 

Taunt. 279. y. Cutkbertson, 1 Macq. H. L. 

(c) 1 Hawk. P. C. e. 76, s. 1. Gas. 455, and R» v. Hawkhurtt, 

(d) Bateman t. Bluck, 21 38 L. T. 268. 
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And where a footpath led from parish T. into parish 
S.y and the part lying in T. was extinguished by in- 
closure commissioners; so as to leave the part in S, in 
reality a mere cut de sac, it was held that that part 
might still remain a highway notwithstanding (e). 

Every highway which has not been created by statute^ 
may be presumed; if it is not capable of direct proof; to 
have originated in a licence granted to the public by 
the owner of the soil to use it at their free will and 
pleasure for the purpose of travelling; and when a 
dedication to the public is spoken of; it must be un- 
derstood that it is such privilege of user only; and not 
the soil itself which has been so dedicated. The soil 
and freehold still remain in the ovmer; subject thereto; 
but the privilege of user once granted is irrevocable. 
It is an established maxim ^^ once a highway, always a 
highway," until stopped by operation of law (/*). This 
subject of dedication will be considered more fully 
hereafter. 

A turnpike road is a highway, and has all the inci- 
dents of a highway. Though a toll is levied upon it; 
as an auxiliary fund; to improve it for the general 
benefit of the publiC; the inhabitants of the parish or 
township are still liable; at common laW; to repair it (g), 
and may be indicted for a default in doing so. They 
must seek their remedy against the trustees under the 
Turnpike Act, 3 Geo. 4; c. 126; s. 110. 

But if an Act of Parliament make a road public 
during a limited period^ it is not a public highway re- 



(«) Gwynn t. Hardwiek, (ff) B. t. Netherthong, 2 B. 

S5 L. J. 07; H. C. & A. 179. R. v. Lardsniere, 

(/) R. v. Lordimere, 19 19 L. J. 216, M. C. R. v. JJ, 

U J. 220, M. C. Datoes y. iff St. Alban's, 22 L. J. 142, 

HawMns, 25 J. P. 602 ; 8 C. B. M. C. Buisey v. Storey, 4 B. 

(N. 8.) 848. tc Ad. 98. 

b2 
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pairable by the public after such period has eipired, 
unless it be then dedicated to the public (A). 

Thdr Origin. 

By prescription.] Most highways are immemorial ; 
that iS; their origin cannot be proved by living testimony 
or other existing evidence. 

If aU persons; without distinction, have, at their free 
will and pleasure, for a considerable period, used and 
enjoyed a way, such way will be presumed to be a high- 
way, and to have been at some time or other granted 
to the public by the owner of the soil. 

To prove such user, the testimony of aged persons 
who have long been acquainted with the way, who have 
used it themselves and seen }t usedby others, who have 
known it repaired by the parish (i), and have heard it 
spoken of as a highway by persons deceased before it 
became a subject of litigation (j ), is generally resorted 
to, and is sufficient. The absence of repair by the 
parish is a strong circumstance, in point of evidence^ 
to prove that the road is not a public one — the fact of 
repair has a contrary effect : but the conduct of the 
parish in acquiescing or refusing its acquiescence is 
immaterial in ^ every other point of view (k). Nor is 
the fact that a road has been often repaired by the 
parish conclusive evidence of its being a public high- 
way repairable by the parish, if there has been only 
a limited user of it. See p. 7, post ( JB. v. Harvkhurst). 



(h) R. y. diellar, 1 B. & Ad. 0') ^^^^tin's case, Ventr. 1^9* 

86. JBarraeUmgh v. JohMon, 8 A. 

(t) R. V. Wandsworth, IB. & E. 99. Fowler v. Port, 7 C. 

6 A. 68. Datfies v. Stephens, ic P. 181. R. v. Cottar, 3 

7 C. & P. 570. R. T. Mdmon" Camp. 444. 

tan, 1 M. & Rob. 84. R, y. (k) Per Lord Denmao, C. J., 

Leake, 6 B. & Ad. 469. in R. v. X«aA0,5B. & Ad.460« 
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It Ib not, however, necessary that the way should be 
unmemorial, in order to throw upon the parish primd 
facte the burthen of its repair : it is sufGicient to prove 
that it is a public highway. 

A much shorter period of user will su£Bce to establish 
a right in the public than a right in a private person to 
a way. Eight years (Z), four or five years (m), and even 
duree or four years (n), have, uuder special circum- 
stances, been held sufficient to justify a presumption of 
dedication, and to be evidence of a public right of way. 

Dedication.] The mere laying out of a way, though 
more commodious to the public, does not give them a 
nght of way (p) j but an express formal dedication is 
not necessary. If the owner of the soil throw open a 
way, and marks by no visible distinction his intention 
to exclude the public, and suffers them to use it without 
interruption, a dedication will be presumed Q?). 

If, on the contrary, he places a bar or other obstruc- 
tion across it, it is afterwards evidence to rebut the 
presumption of such dedication, though the bar may 
have been down for some time (q). 

But the fact of a gate being kept across a way is not 
conclusive that it is not a public way, as the way may 
have been granted to the public with a reservation of 
the right of keeping a gate across it, to prevent cattle 
straying (r). 

After a road has been thrown open, the user by the 

(2) Trustees of Rugby Cha^ (p) R.y. Lloyd, 1 Gampb. 

rity y. Merryweather, 1 1 East, 260. Lade ▼. Shepherd, 8 Str. 

876. 1004. 

(m) Jarvis ▼. I>ean, 8 Bingh. {q) Roberts w.Karr, 1 Campb. 

447. S62. LethbridgeT.Winter,ld. 

(n) R. T. Hudson, Str. 909. 268 (n). 

(o) R, v. Ward, Cro. Car. (r) Davies r. Stephens, 7 C. 

'806. & P. 670. JR. ▼. Bliss, I Jur. 

960. 
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pnbHc for a very few years will be enfficient to jiiflii{y 
the preaamption of a dedication, provided such user can 
be inferred to have existed with the consent of the 
owner in fee of the soil. Bat no consent by tenants 
merely will have this effect; and, therefore, where 
the tenants of houses in a street allowed it to be need 
as a public thoroughfare during a term of 99 years^ 
and the owner of the fee, at the expiration of the term, 
erected a fence across it, it was holden he might do so, 
for no person could dedicate a way to the public except 
the owner of the fee (s). If, however, during the time 
it is so used by the public, there be a change of tenants, 
80 that the owner of the fee had an opportunity of 
publicly indicating his dissent to its being so used, and 
did not : if it appear that he, or even his steward, 
knew of it, he will be deemed to have dedicated die 
way to the public ; and where in such a case the way 
was uninterruptedly used for many years by the public, 
during which there were several changes of tenants. 
Lord Ellenborough said he should presume that the 
owner of the fee had notice (f). 

Where land was vested in trustees for the purpose 
of a drainage, and the ti^stees dedicated part of it, as 
a way, to the public, who used it uninterruptedly for 
25 years: it was holden that as it appeared that the 
user of the way by the public was not incompatible 
with the purposes of the drainage, the dedication was 
valid, and the parish was bound to repair the road (u). 
Where, however, a road used for carriages led through 
several farms to the lodge of a park, through which 
there was a private bridle road leading to public places, 



(«) WoodY. Veal, 6 B. &Ald. (t) R, t. JBarr, 4 Camp. 16. 
454; and see Harper y. Charlet- («] R, y. LealU, 6 B. & Ad. 
worth, 4 B. & C. 691. 409. 
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and all persons wiio thoaght fit used the carriage road 
as hst'ss the lodge, (to see whether they m^t be 
admitted to enter, and cross the park,) and were often 
tnnMd back at the pleasure of the proprietor,— -it was 
held, on an indictment by the proprietor against the 
parish for non-repair of the road, that though it had 
been often repaired by the parish, there was no evidence 
of a dedication to the public, so as to throw the burthen 
of repair upon the parish, there having been only a 
limited nder (v), 

. It has been already stated (p« 3, ante) that there can 
be no temporary dedication of a way to the public, and 
it is doubted whether there can be in law 9aij partial 
dedication, as for instance, for all purposes except the 
carrying of coals, or the like ; Bay ley and Hdroyd, JJ., 
thought there might be such a limited dedication to 
the public ; Idttledale, J., doubted : they held, how'- 
ever, that a person oafrying coals along the road after 
a notice £rom the owner of the land not to do so, was 
a trespasser. But even if there may be in law such a 
partial dedication, it should seem that it would not hare 
the eflRact of throwing the onus of repairing the way 
upon the parish (fo), A highway may be dedicated to 
the public, subject to an obstruction, such as a door 
step or an area flap, which, if newly created after the 
dedicf^<m, would be a nuisance ; and if such an obstruc- 
tion has existed for time immemorial, it will be pre- 
sumed that the dedication was made subject to it (a;). 

As to acquiescence by the public : where a road was 
freely used before the year 1835, under such circum- 
stances as to justify a presumption that it was dedicated 
by the owner, no acquiescence on the part of the public, 



(») R, t. Hawhhuritf 27 («) Fisher ▼. Prowse, 81 

1, P. 282. L. J. Q. B. 212. Cooper t. 

(to) Marquis of Ste^ord v. Walker, Id. See Oerring v. 

C^fMy, 7 B. & C. 257. Barjield, 2% J. V.Q16. . 
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testified by repairing^ or otherwise, is necessary, in order 
to constitute it a highway repairable by tjie parish. 
In the case of a road dedicated since that time a formal 
acqaiescence, in the manner directed by statute, is 
necessary in order to create such liability (y). 

Onmership of the way.] By dedicating a way to the 
public, the owner of the land over which it passes does 
not thereby relinquish his property in the land occupied 
by it, but the right still remains vested in him ; he is 
entitled to the subsoil absolutely, and to the surface soil, 
subject only to the user of it by the public. This posi- 
tion was severely tested in JB. v. Pratt j 24 L. J. M. C. 
lis, in which it was held, that if a person stand on a 
highway (the land on both sides of which belongs to 
B.) and, by sending his dog into a covert adjoining, 
puts up a pheasant, which he shoots as it flies across 
the road, he is guilty of trespassing on the land ofB. 
(viz., the highway) in pursuit of game; because he is 
upon the highway, not merely in the exercise of his 
right of easement as travelling upon it, but for another 
and a different purpose. Where a highway is imme> 
morial, so that positive proof cannot be given of its 
ownership, if the land on both sides be fireehold, and 
belong to one person, he is presumed to be owner of 
the land on which the road passes ; but if the land on 
each side belong to different persons, the presumption 
is that the proprietors of such land respectively are 
owners of the soil, ijoque ad medium jilwn via (x) ; and 



(y) 6 k 6 Will. 4, o. 50, 8. («) Cook y. Green, U Price, 
23. R.T. Leake, 6 B. & Ad. 736. Headlamy. HMey, UoXt^ 
400, oyerraling B, ▼. St. Bene- N. P. G. 463. See White t. 
diet, 4 B. & A. 447 ; fee also HUl et al., 14 L. J. 79, Q. B. 
B, ▼. Horley, 27 J. P. 101. Berridge y. Word, 10 G. B» 

(If. S.) 400. 
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each of course is deemed the owner of tbe patches 
of land (if any) which are between the hedge on his 
side and the beaten road. But if the land on each side 
be copyhold, and the road an immemorial way, then* 
although the patches of land on either side are presumed 
to belong to the copyhold tenement on that side (c()y yet 
the ownership of the soil of the road is pi^sumed to be 
in the lord of the manor. All this, however; must be 
deemed to be presumption, which, of course, may be 
rebutted by evidence of the actual ownership, or of the 
exercise of continued acts of ownership over the soU by 
some other person, to the knowledge and with the tacit 
consent of the party having such presumed right; and 
it is not to be assumed that because the right to the 
soil may be in the owner of the adjacent land, or any 
oUier person, he is therefore at liberty to inclose the 
patches at the side which are not ordinarily repaired, 
or used by the public as a road. Any such inclosure 
must now be considered of questionable legality. '^ If 
it were once held," said Lord Tenterden, G. J., '^ that 
only the middle part, which carriages ordinarily run 
upon, was the road, you might by degrees inclose up to 
it, so that there would not be room left for two carriages 
to pass. The space at the sides is also necessary to 
afibrd the benefit of air and sun. If trees and hedges 
might be brought close up to the part actually used as 
the road, it could not be kept sound" (b). 



(a) Doe v. Pearsey, 7 Bam. (6) B. v. Wright y 8 B. & Ad. 
h C. 804. Steel v. Prickett, 681 ; see alao E. v. Train, 31 
2 stark. 463. L. J. M. C. 169, p. 56, poet. 
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SECTION 11. 

Special Sessions for the HtgJmaySj €md Suirveyor^ 

Accounts. 

By Stat. 6 & 6 Will. 4, c. 60; s. 46, the justices of 
the peace within their respective divisions, or any two 
or more of them, shall hold not less than eight, nor more 
tiian twelve special sessions in every year for executing 
the purposes of this Act, the days of the holding thereof 
to be appointed at a special sessions to be held within 
fourteen days after the twentieth day of March in every 
year : provided always, that it shall not be necessary 
to cause any notice to be given or sent to any justice, 
acting and residing within such limitS; of the day or 
time of the holding thereof. 

By Highway Act, 1864, s. 46, the justices assem- 
bled in petty sessions at their usual* place of meeting 
may exercise any jurisdiction which they are authorized 
under the Highway Acts, or any of them, to exercise 
in special sessions; and no justice of the peace shall 
be disabled from acting as such at any petty or special 
or general quarter sessions, in any matter, merely on 
the ground that he is, by virtue of his office, a member 
of any highway board complaining, interested, or con- 
cerned in such matter, or has acted as such at any 
meeting of such board. 

At the special sessions next after the 26th March in 
each year, the surveyor of each parish is to verify his 
accounts, and make a return in writing (a form of which 
is given in Schedule 9, post) of the state of the roads, 
bridges, ditches, watercourses, £c. ; of all nuisances, 
and encroachments, the extent of the highways which 
the parish is liable to repair, what part has been re- 
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paired, and how xnuch has been levied daring the time 
of hie surveyorship (c). 

And by 12 & 13 Vict c. 86, s. 1, the clerk to the 
justices, at the same special sessions, is to prepare from 
the accounts so verified a separate statement of the 
receipts and expenditure on account of the highways of 
each parish, and within fourteen days after such special 
seflsions transmit all such statements to one of the secre- 
taries of state. 

By 26 & 26 Vict. c. 61, (Highway Act, 1862,) 
8. 42, cL 8, the above clauses are not to apply to the 
highway board of any district formed under that 
Act: nor do they apply to any highway in South 
Wales. 23 & 24 Vict. c. 68, 8. 42. 

(e) 6 ft 6 Will. 4, e. 60, s. 46. 
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SECTION in. 



Repairs and Alterations of Highwaye. 

1. Repairs of HighmaySy p. 12. 

2. Alterations in Higknays^ p. 46. 



1. Repairs of Highways, 



Liability ofpcmsh to repair^ 

12. 
Liability of township, 14. 
Liability of individuals or 

corporations by prescript 

tion an(2rationete]iaro,16. 
Liability to repair ratione 

clausuree, 16. 
Liability where the road is 

in two parishes, 17. 
Liability as to turnpike 

roads, 18. 
Liability as to roads dedi- 
cated to the public, 19. 
Liability as to footpaths, 

stileSy S^c, 20. 
Liability as to roads made 

under Inclosure Acts, 21. 
Liability as to bridges and 

the roads over them, 22. 
Officers, boards, 4*^., ap^ 

pointed for the mainte- 

nance and management of 

highways, 25. 



1. Parish surtfeyors, 05. 

2. Parish boards, 26. 

3. District surveyor under 
6 4; 6 Will. 4, c. 60, *. 13, 
{Highway Act, 1835,) p.27. 

4. District highway boards 
under 25 ^ 26 Vict. e. 61, 
{Highway Act,lS62,)p. 28. 

5. County boards inaouth 
Wales, 37. 

6. Local boards and autho* 
rities under Public Health 
and Local Oovemment 
Acts, S^c, 37. 

Repairs, how compelled in 

highway not within dis^ 

trict, 38. 
Highway within district, 89. 
Proceeding by indictment 

where liability denied, 40. 
Repairs, how made, 42. 
Highway rate, and how eoU 

tected, 44. 



LiaMUty of parish to repair.] The common law 
allowed any owner to dedicate land to the public as a 
highway, and then, at common law, followed the con* 
sequence that it became repairable by the inhabitants 
of the parish. 

But a road first dedicated to and used by the public 
since the passing of the General Highway Act, 6 & 6 
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Will. 4y c. 60 (1835), though it may become a high/oay 
by such dedication and user, does not therefore become 
lepairable by the parish, unless it be of public utility, 
and made in a substantial manner, and to the satisfac- 
tion of the surveyor of the parish, and of two justices, 
who are to give a certificate to that effect {o). If it 
be in a highway district under S5 & 26 Vict, c 61, 
it must be made to the satisfaction of the highway 
board (p), and if in a district under the Public Health 
Act (1848), it must satisfy the local board (who in each 
case are substituted for the surveyor), and the latter 
may require it to be paved, levelled, and flagged, before 
it is adopted and made repairable by the public {q). 

This general liability of the occupiers of land in a 
parish to repair all highways within it cannot be shifted 
from them by any act of their own (r), though by pre- 
scription, or statute, it may be thrown on individuals, 
or a township, or other part of the parish. 

And where a township, liable to repair a way by 
prescription, was relieved of its liability by Act of Par- 
liament, it was held that the liability thereby neces- 
sarily fell upon the parish at large {s). 

A parish, however, is only liable to keep its roads in 
repair : and therefore it is not bound to reinstate a 
road which has been destroyed. Therefore, where a 
highway ran down to the sea, at right angles to the 
shore, liie land gently sloping to the water's edge, but 
at the end next the sea a portion of it was swept away by 
the encroachment of the waves, so that there was left a 
cliff rising twenty feet high above the beach, and there 

(o) 6 & 6 Will. 4, e. 50, s. 23. (r) B, v. Mayor ^ ^c, qfJA- 

(p) 25 & 26 Vict. c. 61, ss. verpool, 3 East, 86. 

11, 42, cl. 6. (*) R. V. SJiqffield, 2 T. R. 

(q) 11 dc 12 Vict. c. 63, 88. 106, R.v, St. Oeorgey Hanover 

68, 09, 70. B. T. Dukin/ield, Square, 3 Campb. 222. Anon. 

32 L. J. 230. Lord Raym. 725. 
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terminating abraptly^— it was holden that as the sab* 
stance of the road was gone beyond the edge of the 
cliffy there was no road beyond that point which the 
parish could be called upon to repair^ and that they 
were not bound to provide any means of communica- 
tion between the' cliff and the sea (i). And where a 
highway lay on the top of a sea wall, which was 
washed away by the sea, it was held that upon'^an 
indictment for non-repair of the highway, the parish 
could not be convicted for not rebuilding the wall (j). 

Neither is a parish bound to widen a road, or to 
clean it from mud (k)^ or put fences in places dangerous 
from precipices where none have previously existed (Q, 
or to do repairs where, from the nature of things, they 
must be ineffectual, as where a road is not passable at 
high water, and is usually a soft sludge at ebb (m). 
When any highway board consider any highway un- 
necessary for public use, they may, on application to 
justices, obtain an order that it shall not thenceforth 
be repairable by the parish; if, however, the road 
should thereafter become necessary, the liability to 
repair may be revived (w). 

Upon what terms a highway repairable ratione 
tenurm may be converted into a parish road, see 5 <fe 6 
Will. 4, c. 50, s. 62; and 26 & 26 Vict. c. 61, s. 35. 

LtahUity of township to repair."] If a parish be 
divided into townships or other districts, and each such 
township or district have immemorially maintained all 
the roads within it, it is then bound to repair, in the 
same manner as a parish.' And evidence of the custom 

(0 B. v. Bomsea, 23 L. J. (Q B. v. Whitn^, 7 C. St P. 

59, M. C. 208. 

0') B. Y. Paul, 2 M. & R. (m) JR. v. Lantdph, 1 If. ft 

807. R. 898. 

{k) B, T. Stretford, 2 Ld. (n) Highway Act, 1864, s. 21. 
Raym. 1169. 
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will be oonclasive of its liability^ withoat showing any 
consideration for it (p). And where in such a case the 
inhabitants of the parish were indicted for not repairing 
a way, it was holden that thiBy might plead an imme* 
morial custom for each of the townships separately to 
repair the highways within it, even although there was 
bat one road within one of the townships, and that a 
newly-made road(^). But the immemorial custom 
must be proyed ; otherwise the parish; not the town- 
ship, &c.; will be deemed liable (q). Where it was proved 
that a tithing; consisting of two farms only, had never 
been rated to the highway rate of the parish at large, 
though rated to the poor rate, and that the occupiers 
for the time being of the two farms had always done 
what repairs were necessary, though of little amount, 
to the rcmds in the tithing without assistance from the 
rest of the parish, it was held that this constituted a 
sufficient legal exemption of the tithing from the jmiR^ 
facie liability to the highway rate (r). Kan extra-paro- 
ebial hamlet be indicted for not repairing a way within 
it, the indictment must allege that the inhabitants had 
immemorially repaired the way (s). 

By Stat 25 & 26 Vict. c. 61, s. 82, it is enacted that 
where, in pursuance of 20 Yict. c. 19, any extra-paro- 
ehial place is declared to be a parish, or where overseers 
of the poor are appointed for any place, such place shall, 
for the purposes of the Highway Act, be deemed a 
parish separately maintaining its own highways; See 
also Highway Act, 1864, s. 9. 



(0) JR.y. Beele^ld, 1 B.& (q) B. y. Kingsmoor, 2 B. & 
A. 848; and see R, t. King's C. 190 ; and see R. t. Pender- 
Newton, IB. So Ad. 826. B. ryn, 2 T. R. 518. 
y. Bp. Auckland, 1 Ad. & El. (9) Freeman y. Bead, 88 
744. R. y. Scarisfnieh, 6 Ad. L. J. M. C. 226. 
& El. 600. («) R.w.Kingsmoar, 2 B. & G. 

(p) R. y. Bamoldewiek, 4 100. B, y. Penderryn, 2 T. R. 

Q. B. 499. 618. 
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IdabUity of individuals or corporations to repair hy 
prescription and ratione tenursB.] Corporations, spiri* 
tual or temporal^ having perpetual succession^ may be 
liable by prescription to repair a highway ; and that 
they have always ^within living memory done so will 
be good evidence of this prescriptive liability, without 
showing any consideration for it (K). 

To prove an individual liable, it is necessary to s}iow 
a consideration for his liability (t). The usual con-^ 
fflderation shown for the liability, is by reason of the 
party's tenure of certain land; and if it be proved that 
he, and all those who held the same lands before him, 
have always repaired the way in question, that will 
be good evidence of the liability {j ). But where the 
sea swept away the road, which a man was bound 
ratione tenwra to repair, and also the land over which 
it passed, it was holden that he was not bound to make 
a new road instead of it (k). 

Any person or corporation liable, ratione tenurae, to 
the repair of a highway may be exonerated from such 
liability by a money payment to be fixed by justices, 
and the liability thrown upon the parish. See High- 
way Act, 1862, 8. S5 ; Highway Act, 1864, s. 24. 

Liability to repair ratione clausurse.] Another mode 
by which an occupier of land may become liable to re- 
pair a highway adjoining it, is by inclosure. Where a 
road is open to the land on either side of it, if the road 
become impassable or incommodious, the public have a 
right to go upon the adjacent land (I). An inclosure- 



(h) R, Y. St. GUeSf 6 M. & (A) R. ▼. Bamber, 5 Q. B. 

8 260. 279. 

' (t) R. y. JEecle^fteld, 1 B. dc (i) 1 Ro. Abr. 390, A. pi. 1, 

A. 941, per cur. B. pi. 1. Ab9or y, French^ i 

(J) R, ▼. SUnneTf 5 Esp. Show. 88. Taylor y. White- 

219. head, Doug. 749. 
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of the land from the highway deprives the public of 
tliiB right ; and for this reason it has been holden, that 
if the owner of the lands not inclosed, next adjoining to 
a highway, inclose his lands on both sides, he is bound 
to make a perfect, good way, so long as the inclosure 
lasts (m). But if he fence it in on one side only, he i8 
liable to repair half of the way so fenced, to the centre 
thereof. It was held, however, in a recent case, that in 
cnrder to create the liability to repair, the land inclosed 
must have been theretofore used for passage, and have 
become part of the highway. The duty is created by 
reason of encroachment on the highway, and not by 
lawful inclosure. The highway also must be imme- 
morial. Where the dedication to the public has been 
recent, it may be presumed that the owner dedicated so 
much land as was necessary for passage, and no more ; 
and that he reserved a right to use the land adjoining 
for building or any other purpose. Moreover, when- 
ever such a liability has been created, an indictment 
must be preferred against the occupier, and not the 
owner of the land (n). 

Under the recent statute. Highway Act, 1862, s. 46, 
a landowner may, without incurring a liability to 
repair, erect fences between a highway and his land 
adjoining, provided, within a highway district, he do so 
with the consent in writing of the highway board, or, in 
other places, of the parish surveyor or other authority. 

iMbUity where the road is in two parisJies,] If the 
boundaries of a parish pass across or through the middle 
of a common highway, and one side of the way is in 
one parish and the other side in another parish, the 



(m) 1 Ro. Abr. S90, B. pi. 1. 27. v. Flecknow, I Barr. 465 ; 
J>uneombe*s ease, Cro. Gar. 1 Hawk- c. 76, s. 7. 
966. Hem's case, W. Jon. 296. (n) B, t. Ramsden, 37 L. J« 

296, M. C. 
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Justices at a special sessions of the highways, on com- 
plaint of the surveyor of either parish, shall proceed to 
examine the matter, and shall divide the whole of the 
highway hy a transverse line crossing such highway 
into equal parts, or into such unequal parts as, in 
consideration of the soil, waters, floods, and inequality 
of such highway, or any other circumstances attending 
the same, they in their discretion may think just and 
right, and order that the whole of the way on hoth 
ndes thereof, in any such parts, shall be maintained 
by one parish, and the whole in the other part by the 
other parish (p). 

Where a road lay in two parishes, and no such divi- 
sion or allotment had been made, it was held that an 
indictment against one parish for not repairiog one side 
of the road ought to have stated that the parish was 
liable to repair ad medium Jilum vus {p)* 

lAalnlity oi to turnpike roads.] If a turnpike road be 
out of repair, the parish in which it is situate, or the 
township (if the township be liable to repair all roads 
within it) may be indicted for the non-repair of it (q). 
But until the whole of the turnpike road, as described 
by the local Act of Parliament upon the subject, be 
completed, the burthen of repairing it is not thrown 
upon the parish (r). And if the Act be temporary, the 
liability will continue only so long as the Act remains 
in force (e). 



(o) 5&6Will. 4, c. 50, ss. B.&Ad.lOS. H. y. JEdffe Lane, 

68, 59, 60. See these sections, 4 Ad. & El. 723. R. t. Oum- 

pa8t, benoorth, 4 Ad. & El. 731. J2. 

(p) R, T. St, Pancrcu, y. Lordsmere, 19 L, J. M. C. 

Ftoke, N. P. 219. 215. 

{q) R. T. NetkertJumg, 2 B. (s) R, v. MeUor, 1 B. & Ad. 

it A. 179. See p. 3, ante, 32. 

(r) R, T, Cuniberworth, 3 
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Or, by Stat. 4 £ 6 Yict. c. 69, (coDtioned by seTenl 
Acts to the present time;) on complaint by the clerk or 
treasurer of any turnpike trust, to the justices at a 
special sessions for the highways, that the funds of the 
trust are insufficient for the repairs of the road, the 
justices may examine the state of the revenues and 
debts of such turnpike trust, the state and condition of 
the road, <Jbc., and if, after such examination, it shall 
appear to them necessary, they may order a certain 
portion of the highway rate of the parish, <&c. to ^be 
paid to the trustees, and to be laid out only in the 
repairs of the road (t). 

When the inhabitants of any parish, &o, shall be in- 
dieted for not repairing any highway, being a turnpike 
road, and the court shall impose a fine for the non< 
repair of such road, such fine, together with the costs, 
shall be apportioned by the court between the inha- 
bitants of the parish, &c. and the trustees or commis- 
sioners of the turnpike road, in such manner as to the 
court on consideration of the circumstances shall seem 
just (u). 

Liability as to roads dedicated to the public,] In the 
case of a way dedicated to the public, it has been 
holden in one case that a mere adoption of it by the 
public, without evidence of some act on the part of the 
parish, showing their acquiescence in that dedicaition, 
was not sufficient to throw the burthen of maintaining 
the way upon the parish (v). In a later case, it was 
holden that no such acquiescence upon the part of the 
parish is requisite ; if the public are allowed to use the 



(0 See 4 dc 6 Vict. c. 50, East, 413. R. v. Pembridge, 

M.2,d; and 26^27 Vict c 94. OJiir. 1037. 

(k) SOeo. 4, c. 126,8. no. (v) JR. y. 8t, Benedict, 

H, Y» Upper Papworthy 2 Cam^rtd^tf, 4 B. & Aid. 447. 
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road tmintemiptedly, it is sufficient (z) ; tmd tbis tast 
decision seems to coincide with the ancient authorities 
upon the subject. However^ the matter is now pat 
out of doubt; as to all roads dedicated since 1835^ by 
die ezpress^ords of the stat. 5 & 6 Will. 4^ c. 50^ s. 
S3^ by which it is enacted^ that no road made at tbe 
expense of any individual, or corporate body, nor any 
drift way or horse way set out by commissioners under 
an Inclosure Act, shall be deemed to be a highway^ 
which the inhabitants of a parish shall be liable to 
repair, unless, after notice to the surveyors, and the 
proceedings directed by the statute, it is deemed to be 
of sufficient public utility, and certified to be made in a 
substantial manner. 

LiabUity as to repair of footpaths^ stileSy ^c] By 
the interpretation clause, sect. 5, the word *^ highway'' 
shall be understood to mean, beside carriage and horse- 
ways, &c., ^^ all footways, causeways, churchways, and 
pavements ;" and the general law respecting repairs is 
of course applicable to them. In the absence there- 
fore of any particular liability ratione tenura, or other- 
wise, they must be kept in repair by the parish, &c, in 
which they are situate. 

By the Greneral Turnpike Act, S Geo. 4, c. 126, 
s. Ill, the trustees or commissioners may make and 
keep in repair a causeway for the use of foot pas- 
«engers in, on, or by the side of any turnpike road ; 
but by sect. 112, unless there be any special provision 
in the local Act, this is not to extend to the making, 
maintaining, or repairing any pavement, paved or 
pitched causeway or footpath, on or by the side of, 
any turnpike road in any town, village, or hamlet. 



(z) JR. ▼. Leake, 5 B. & Aid. 409. 
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Such parementy Sec, must be made, maintained^ and 
repaired by and at tbe cost of the inhabitants of such 
town, village, or hamlet, or by such other persons as 
shall be in any wise liable for the repair. Under this 
section, it was held that wh^re a footway at the side 
of a turnpike road was paved in the centre, and 
gravelled at each side, the whole must be repaired by 
the township (a). 

As regards footpaths running across fields, it is 
stated, S Burn's Justice, Highways, 523, that ''all 
stiles between different inclosures must be kept in good 
repair by the occupier of the field." When, however, 
the stile forms part of a fence which separates the 
fields of two different occupiers, it would seem that he 
whose fence it is must keep the stile in repair. He 
is bound to keep a sufficient fence against his neigh- 
bour, and where it crosses the footpath, it must be of 
such a nature as to afford a convenient passage to the 
public. The raising in height of a stile has been held 
to be a nuisance (b). So, ploughing up a public foot- 
path (e). 

Riding or driving on a footpath, or obstructing the 
passage of it, are offences under 6 & 6 Will. 4, c. 50, 
s. 72. 

Liabilities eu to roads made under Inclosure Acts,] 
The award under an Inclosure Act always directs by 
whom and how the different roads set out in it, private oi 
public, shall be maintained. But where such an award, 
after setting out public and private roads, directed that 



(a) 77. T. Mayor of Man' (c) B. v. CroiB^ 3 Camp. 

ehetter, 2 L. T. (N. S.) 280. 226. Sir T. GrUsley't oas$, 

{b) Bateman v. Burge, 6 C. 1 Yentr. 4. 
k P. 381. 
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all the ways, whether public or private, shofnld be re- 
paired in like manner as other public highways are re* 
paired by the laws of this realm, — the court held that 
the awurd, so far as respected the private ways, was 
bad, and that therefore no indictment would lie against 
the parish for the non-repair of one of the private 
ways (d). Where, however, a way set out as a prir 
vate road was afterwards, for eighteen years, used by 
the public as a public highway, the court said that it 
was a question for the jury whether there had not 
since been a dedication of the way to the public, and 
the jury having found in the affirmatiye, the court 
held that it must be deemed a public highway (e). 
Before, however, a parish can be charged with there- 
pair of a highway set out or continued by indosure 
commissioners, it must have been put by them into 
complete repair, and declared by justices at their spe- 
cial sessions to have been fully and sufficiently formed 
and completed (/). 

ZiaMlity 08 to the repairs of bridges and of the roads 
ever ihenij including railway bridges.'] For the law re- 
lating to county bridges and the repairs of them, the 
reader is referred to Chitty's Bum's Justice, vol« i., title 
"Bridges;" Woolrych's Criminal Law, p. 1273; and 
Archbold's Criminal Pleading and Evidence, in each of 
which the matter is treated of at large and the authori- 
ties are collected. For the purposes of this manual, as 
confined to the subject of Highways, a very short 
general stateme^t will suffice. PrimAfaeief and in 



{d) B, Y. Cottingham, 6 T. (/) 41 Geo. 8, c. 109, B8. 8, 

R. 20. 9. JR. V. East Haghcwme, 28 

(«) JR. T. Wright, 8 B. & L. J. 71, M. C. JR. v. HatftMy 

Ad. 681. ^w R, V, St. Bene" 4A. &£. 166. 
ilt^#, 1 B. & Ad. 82. 
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the absence of usage, prescription, or statute to the 
contrary, the inhabitants of a county are, at common 
law, bound to the repair of all public bridges (g\ 
whether for foot, horse, or carriages (A), within it, in 
the same manner as the inhabitants of a parish are 
liable, primd fade, to the repair of their highways. 
And this liability exists in respect of all bridges of 
public utility, even though built by private indivi- 
duals (i), if erected before 1802 (43 Geo. S, c. 59, 
8. 6.) As regards public bridges built since that time, 
the liability attaches only if they are buUt in a sub- 
stantial and commodious manner, under the direction, 
or to the satisfaction of the county surveyor. 

But the bridge, to make it a public one and render 
the county liable, must be " a common and public 
building over a river or water flowing in a channel 
more or less defined, whether such river or chaimel be. 
occasionally dry or not " (%)• 

The liability, however, of the county is not confined 
to the repair of the bridge itself. By the common 
law, affirmed by the Statute of Bridges, 22 Hen. 8, 
c. 6, 8. 9, it extends to the repair of the road over 
the bridge, and to the extent of 300 feet at each end 
of it; and this is still the case with respect to all 
county bridges built before Slst August, 1835 (6 £ 6 
WilL 4, c. 50, s. 21.) With respect to county bridges 
built since that time, the liability of the county is 
confined to the repairs of the bridge itself, and the 
walls, banks, and fences of the raised causeways and 
raised approaches to the bridge and the land arches 
thereof; and the highways leading to, passing over, and 
■ ..^ . 

(g) 2 Inst 701. (i) B, t. Oxfordshire, 1 B. 

(A) jR, T. West Hiding, & Ad. 289. JR. v. Whitney, 

Yorkshire, 5 Barr. 2594. M. 3 Ad. & E. 69. B. y. Derby 

T. Salop, 13 East^ 96. shire, 2 G. & D. 97. 

(I) Id. 
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next adjoining to the bridge shall be from time to time 
repaired by the parish, person, or body politic or cor- 
porate, or trustees of a turnpike road^ who were by 
law, before the erection of the bridge, bound to repair 
the said highways. 

Where, for any reason, a public bridge is not con- 
eidered a county bridge, and no other persons are by 
usage or prescription, or statute, bound to repair it, 
the liability falls upon the inhabitants of the parish in 
which it is situate, as being a public highway. See 
the interpretation clause, 6 & 6 Will. 4, c. 60, s. 5. 

By Railways Clauses Consolidation Act, S &d Yict. 
c. 20, s. 46, when a railway crosses a highway by 
means of a bridge, carried either over or under the 
highway, such bridge, with the immediate approaches, 
and all other necessary works connected therewith, shall 
. be executed and at all times thereafter maintained by 
the railway company ; and by sect. 66, where a high- 
way is interfered with by the consti'uction of such 
bridge, &c., the company is required to restore such 
road to as good condition as it was in when it was in- 
terfered with by the company. 

Under these sections it has been held, that where a 
highway is carried over a railway by means of a bridge, 
the company is liable to maintain perpetually in repair 
the roadway over the bridge, and over the ascents and 
descents (a) ; but where the highway is lowered for the 
purpose of carrying a railway over it by means of a 
bridge, the company is not liable to repair the high- 
way under the bridge, the repairs of such highway 
being still thrown on the parish (b). 

(a) North Stafford Railway Company, 89 L. J. M. 0. 
Company v. Dale, 27 L. J. M . C. 160. 

147 ; 8 £1. & B. 836. Leech (b) London and North Wee* 
v. N&rth Stafford Railway tern Railway Company v. 

Sherton, 28 J. P. 618. 
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Officers y Boards J S^c. appointed far the Maintenance 
and Management of the HigJmays* 

1. Parish surveyors, p, 26* 

2. Parish hoards, p. 26. 

3. District surveyor for union of parishes formed 

under 5^ 6 Will. 4, c. 60, p. 27. 

4u District highway boards under 26 ^ 36 Vict, 
e. 61; p. 28. 

5. County boards in South Wales, p. 87. 

6. Jjoeal boards and authorities under Public 

Health Act and Loeal Oovemment Act, 
^., p. 97m 

1. Parish surveyors.] In parishes, townships, <fcc. 
not within a horough, or under a local Act, and in 
which no steps have heen taken to vest the manage- 
ment of the highways in any other person or body, 
one or more persons to serve Uie office of surveyor are 
to be elected every year by the vestry at which the 
overseers of the poor are nominated ; or, if no meeting 
be holden for the nomination of overseers (t. e., in those 
places which do not separately maintain their owa 
poor, but do maintain their own highways), then at a 
public meeting of the inhabitants occupying property 
liable to be assessed to the highway rate, to be bolden 
on the 25th March, or within fourteen days after- 
wards (e). If no surveyor be elected, or if a surveyor 
elected neglect or refuse to act, the justices, at the 
next special sessions, may appoint one (d). The 



(e) 5 &6WiU. 4,6.60,8.6. (<l) 6 & 6 WilL 4, e. 50, 
JSt. ▼. Kershaw, 36 L. J. M. C. t. 11. 
19. 
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duties of the surveyor are to repair and keep in repair 
tiie several highways in the parish for which he is 
appointed^ and which are now, or hereafter may be- 
comc; liable to be repaired by the said parish (y). 

In order to raise money f6r this purpose he is autho- 
rized to levy a rate on ^ property liable to be rated 
to the relief of the poor^ and on such woods, mines^ 
and quarries of stone, or other hereditaments, as have 
been heretofore usually rated to the highways (z). 

He is to fix direction posts, place graduated stones or 
posts where the road is subject to floods, secure cause- 
ways (a), remove snow, or soil fallen down from the 
banks (b), keep accounts (c) and pass them in thQ man- 
ner and at the time prescribed by the statute (^). 

For any neglect of duty he is liable to penalties : but 
he is not personally liable in an action for injuries sus- 
tained in consequence of the foundrous state of a high- 
way («)• Query, however if he has been guilty of any 
personal negligence. 

He may, instead of serving the office himself, ap- 
point a deputy to be approved by the justices (f) : and 
the inhabitants, if they think fit, may, instead of im- 
posing the office upon an inhabitant qualified by estate, 
elect any person of skill and experience, with a salary, 
to discharge the duties (ff), 

2. Parish boards.] In large parishes, where the 
population at the last census exceeded 6,000, the 
vestry, at a meeting to be holden for the purpose, may, 



(y) 5 &; 6 Will. 4,c. 60, 8. 7. («) Mackmnon v. PeMcn^ 

(z) Id. 8. 27. 8 Exch. 819; 9 Exch. 609r 

(a) Id. B. 24, Young v. Dames, 7 H. & W. 

(&) Id. 8. 26. 760, conflrmed Exch. Chamb. 

(c) Id.s. 40. Hay 16, 1863. 

(d) Id. 88. 44, 46. </) 6 ds6 WiU. 4, c. 60, f . 7. 

(g) Id. 8. 9. 
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by a majority of two*thirds of those present; (subject 
to the right of demandiog a poll,) (A) elect any number 
of persons, not exceeding twenty nor less than five, being 
resident householders and assessed to the poor rate^ to 
serve the office of surveyors of the highways for the 
year ensuing, and they or any three of them may act 
as a board; to be called ^* The Board for the Repair of 
the Highways in the Parish of /' They may ap- 
point a coQector or collectors of the highway rates, a 
treasurer^ a clerk and an assistant surveyor : the two 
hst officers with a salary (i). They may also deter- 
mine and direct how and in what manner the high- 
ways shall be curbed or paved; with stone or other- 
wise (%). 

This power however of constituting a board for the 
repair of its highways can only be exercised by a 
parish of the required population separately maintain- 
ing its own highways; and therefore where a parish 
consisted of several tithingS; each of which had im- 
memorially maintained its own highways, it was held 
that the parish could not form one general board under 
this section, and that rates made by such a board; 
although separately for each tithing, were bad (Z). 

8. JKstriet surveyors Jbrnnions of parishes Jbrfned 
Wider 6,^ 6 WiU. 4, c. 60, ss. 13, ^c] Under the 
above sections of the principal Act any nuinber of 
parishes are enabled to unite in the formation of a 
£striet ** for the purpose of having one sufficient per- 
son as surveyor; who shall have the superintendence 
and management of the funds to be raised and levied 



(*) B. V. How, 27 J. P. 778. (A) 6 & 6 Will. 4, c. 60, •. 19. 
(0 5 & 6 WiU. 4, c. 50, (2) JR. v. Buth, 9 A. ft E. 
8. IS. 820. 

o2 
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under the provisions of the Act in each parish forming^ ' 

part of such district." 
This power still exists in parishes which have not ^ 

yet been comprehended in a district formed under the 

provisions of the Highway Act; 1862.. (See sect. 42, . 

cl. 4.) 

Where the inhabitants of any parish in vestry as- . 
sembled; determine to avail themselves of it, they may 
direct their churchwardens to make application to the 
justices at quarter sessions, or, where all the parishes 
intended to be united are in the same division, at some 
special sessions, nominating a surveyor and stating the 
amount of salary which they are willing to pay. The 
justices are thereupon authorized to form a district^ 
uniting either all the parishes applying or so many as 
they shall think fit, and, out of the several persons no- 
minated, to appoint fit and competent persons to be 
the surveyors. The district so formed is to continue 
for three years, and until twelve months after any one. 
parish shall give notice of its intention to cease to form 
part of it. 

The surveyor is to have all the power and duties 
of an ordinary parish surveyor, except in respect of; 
making and levying a highway rate, which is still to 
be done by the parish surveyors, and the money raised 
in each parish is not to be expended except for the use 
and benefit of the parish in which it is levied, except 
with the consent of the inhabitants in vestry. 

The salary of the district surveyor is to be paid by 
the several parishes according to the amount agreed; 
upop. 

4. District highway boards under 26 ^ 26 Vict^ 
€. 61. (Highway Act, 1862.) 
The machinery detailed in the last section for a more . 
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'Systematic management of the highways was found 
almost inoperative. It extended only to th& appoint- 
ment of a salaried surveyor, and there was no pro- 
vision for directing or controlling him in the execution 
of his dntiesy or for auditing his accounts. Very few 
such unions appear to have been formed, and in the 
great majority of eatrntty parishes, (at least,) the ofSce 
of surveyor has continued to be taken by the several 
fiurmers in a sort of rotation, each filling it for a single 
year^ and resigning it when he was beginning to un- 
derstand something of the nature of his duties — often 
ceasing to give himself any trouble whatever, as soon 
as he had put into repair such parts of the road as lay 
nearest to his own house. The maintenance of the 
highways has therefore been conducted generally in 
such parishes in a slovenly, unsystematic and wasteful 
manner. Several attempts have been made, from time 
to time, to render compulsory the formation of dis- 
tricts, and district boards, for the management of the 
highways, on the same principles with those which 
have been established for the administration of the 
poor law; but they have hitherto failed of success in 
England. In South Wales such a measure was intro- 
duced some years since, and it has been attended with 
the happiest results (t). At last a permimve Act has 
been obtained for the English counties^ which has gone 
as far towards realising the wishes of highway re- 
formers as the vi^e fear of centralization, and the 
jealousy of country people for the management of their 
own local affairs, would allow, and of this measure it is 
now proposed to give a succinct account, including 

({) See " Remarks on the way district in Glamorganshire , 
Highway Act," by Mr. F. James, 27 J. P. 17. 
cUvk to the Pont-y-prydd high- 
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Higbiray Aet, laet. 

tbe amendments introduced by the more recent statute 
of 1864. 

Any five or more justices of a pounty may, in the 
manner directed in the Act, bring before tiie court 
of quarter sessions a proposal for dividing the oonnty 
or some part thereof into highway districts, or consti- 
tuting the whole or some part thereof a highway 
district. If it is proposed that only part of a county 
shall be formed into a district, not less than two out df 
the five justices must be resident in the said district (t), 
or acting in the petty sessional division in which the 
district or some part of it is situate (A). 

If the proposal is approved by thei sessions, a provi- 
sional order may be made in accordance with it, wbidi, 
to acquire validity, will require confirmation at some 
subsequent sessions (I). 

Any district so formed may be afterwards altered by 
the addition or subtraction of parishes, or districts may 
be combined or dissolved (m). 

There are, however, certain restrictions on the forma- 
tion of districts under the Act (n\ vis. : — 

There shall not be included in a district any of the 
following places : — 

1. Any part of a county to which the Act 23 & S4 
Vict. c. 68 (South Wales Highways Act) extends; 

The Isle of Wight ; 

Any district constituted under the Public Health 
Act, 1848, and the Local Government Act, 1858, or 
either of them ; 

Any parish in which there is a board formed under 
6 & 6 Will 4, c. 50, 8. 18, unless with the consent of 
such board ; 

({) Highway Act, 1862, i. 5. (m) Highway Act, 1863, a. 89j 

{k ) Highway Act, 1864, a. 6. Highway Act, 1864, as. 14, 15^ 
{I) Highway Act, 1862, a. 5. (n) Highway Act, 1862, a. 7. 
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' Any parisliy &c. within the limits of the metropolis^ 
aa defined by statute 18 & 19 Vict. c. 180 ; 

Any parish, &c., the highways of which are main- 
tained under any local Act. 

(The above restrictions are somewhat modified by 
die recent statute (Highway Act, 1864), and the justices 
are now empowered to declare that any poor law parish, 
or residue of a parish, after excluding such part as is 
above prohibited, shall be a highway parish. Sect. 7.) 

S. There shall not be included in any district any 
parisli or place within a borough, without the consent of 
the conncil of the borough and the vestry of the parish. 
(Where a parish or place separately maintaining its 
own highways is situate partly within and partly with- 
out a borough, die outlying part may be included in a 
highway district. Bjighway Act, 1864, s. 8.) 

S. Where a parish is situate in more than one 
county, the whole of the parish shall be deemed to be 
within the county in which the church or (if there be 
no church) the greater part of the parish is situate 

(In order to combine contiguous places situate in 
diflferent counties, or places situate partly in one county 
and partly in another, provisional and final orders by 
the justices in both counties are necessary. Sect. 18.) 

4. Where a parish separately maintaining its own 
poor is divided into townships, £c., each separately 
maintaining its own highways, the justices may, if they 
think fit, combine all the townships, &o,, and declare 
that no separate waywardens shall be thenceforth 
elected for them, but that one or more shall be elected 
for the parish as a whole. 

(They may also combine any two or more of such 
townships, £c., and any combination so formed shal) 
be deemed a highway parish. Sect. 7.) 
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Highway hoards^ In each district there shall be s 
highway board, consisting of the waywardens elected 
for the several parishes and the county justices residing^ 
wiibhin the district {d). The board is to be a body 
corporate, haying a perpetual succession and a common 
seal, and power to acquire and hold lands without 
licence in mortmain ( je?). 

Their proceedings are to be conducted according to 
such regulations as they shall think fit to make, subject 
to certain rules or conditions contained in a schedule 
annexed to the Highway Act, 1864; the schedule 
annexed to the former Act having been repealed by 
sect. 27. 

Meeiion of waywardens.'] In every parish forming 
part of a district, there shall be every year elected one 
or more waywardens, as the order of sessions shall 
direct, in the same manner and at the same time as 
parish surveyors would have been elected if the Act 
had not passed {q\ i. e,, on 26th March, or within 
fourteen days after (r). 

The justices may, however, for the purpose of avoid- 
ing delay in bringing the Act into operation, appoint 
by their final order a day on which the first election of 
waywardens, as members of the board, is to take place; 
such waywardens to continue in office only until the 
time at which the next annual election of surveyors 
would have taken place («). 

By 26 A 27 Vict c. 61, a penalty of lOZ. is imposed 
upon any waywarden contracting for the repair of any 
road, or execution of any work, in his own parish or 
any parish in the same district (t). He may, however, 

(o) 25 & 26 Viet, c 61, i. (g) 26 & 26 Yict c. 61, 1. 10« 

9. See Highway Act, 1804, (r) 6 & 6 Will. 4, c. 60, 8. 6. 

•.29. (#) Highway Act, 1864, 8. 11. 

{p) 25 k 26yict. c 61, a. 9. {t) 26 & 27 Yict c.61,s. 1. 
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wntract, under the licence of justices^ for the supply 
and cartage of materials within his own parish (v). 

A waywarden shall, continue to act until his suc- 
cessor 18 appointed, and shall be re-eligible (v). He 
may, with the consent of the vestry, appoint a paid 
GoKector of highway-rates (m). 

Appointment and duties of officere.] At the first 
meeting of the board they shall appoint a treasurer, 
derky and district surveyor. They may also appoint an 
assistant surveyor if they think fit, and pay such 
salaries as the}* think reasonable (x). 

The duties of the several officers are defined, and no 
two officer are to be filled by the same person (y). 

Works and duties of the board.'] The highway board 
shall maintain in good repair the highways within their 
district, and, as respecta the highways in each parish, 
perform the same duties, have the same powers, and be 
liable to the same leg^ proceedings as the surveyor of 
such parish would have performed, had, and been liable 
to if the Act had not passed {z). 

They may contract to repair highways for the repair 
of which other parties are liable (a). They may also 
make improv^ents, widening roadd, making new 
roads, building and enlarging bridges, £0., and may 
borrow money for the purpose ((), and purchase 
lands {e). 

The proceedingfs to be taken when roads are out of 



1 



«) Highway Act,1864, a. 30. (2) Highway Act, 1862, a. 

«) Highway Act, 1863^ a. lO. 17. 

(w) Highway Act, 1864, a.ai. . (a) HighwayAet, 1864, 8.28^ 
\x) Highway Act, 1862, a. 12. {h) Id. sa. 47, 48. 
(y) Id. aa. 13,.14, 16, 16. (c) Id. a. 63; 

C8 
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Highway Act, 1862. 

repair will be specified hereafter under the head ^^Repairs ^ 
within district^ how compelled/' p. 39 (a). 

UxpcTises.] The salaries of the ofiScers for each dis- 
trict, and any other expenses incurred by the board for 
the common use or benefit of the whole district, shall . 
be annually charged to a district fund, to be contributed 
by the several parishes in proportion to the rateable 
value of the property in each parish; but the ex- 
penses of maintaining the highways of the several 
parishes shall be a separate charge upon each (b). 

The above expenses are to be paid in accordance 
with precepts to be issued by the board to the way- 
wardens and overseers of the several parishes. Where 
a highway parish is not also a poor law parish, or 
when, in a highway parish, it has been the custom, for 
seven years preceding the passing of the Highway 
Act, 1862, to levy a highway rate on property not 
liable to be assessed to poor rates, the precept is to be 
addressed to the waywarden, in all other cases to the 
overseers (c). 

In the former case the waywarden is to pay the sum 
required out of a separate rate; in the latter the over- 
seers are to pay out of a poor rate to be levied by them, 
or out of monies in their hands applicable to the relief 
of the poor {d). 

No contribution at any one time is to exceed ten- 
pence in the pound, or the aggregate for the whole 
year two shillings and sixpence,, except with the con- 
sent , of four-fifths of the ratepayers at a meeting 
specially convened. 

(a) Highway Act, 1862, 88. (e) Highway Act, 1864. s. 
18 19. 33. 

\b) Highway Act,1864, 8. 32. [d) Id. 8. 35. 
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AeeoHnts.] The accounts of every highway board are 
to be made up and balanced to 81st December in each 
year^ and after the expiration of not less than fourteen 
nor more than twenty-eight days firom the 31st 
December to be examined by the board and signed by 
the chairman. An auditor may be appointed and paid 
out of the district fund. Within thirty days a statement 
is to be published; showing the receipt and expendi- 
ture in respect of each parish^ and of the district fimd, 
and sent to each member of the board; and to the oyer- 
seers of each parish in the district ; and a copy is to be- 
furnished to any ratepayer on payment of a sum not 
exceeding one penny (e). 

Within thirty days of the audit such statement is to 
be transmitted to one of the secretaries of state (/*), and 
an abstract laid by him before patliament with tiie other 
statements relating to highways required to be ab* 
stracted and laid before parliament by statute 12 & 13 
Vict. c. 36 (ff). 

At the end of each quarter the highway board is to' 
send to the overseers of each parish an account of the 
expenses incurred during the quarter (/^). 

Appeal.] Any person feeling aggrieved by any rate 
levied upon him on the ground of incorrectness in the 
valuation; or of any person being put on or left out 
of a ratC; or inequality or unfairness; may appeal to 
justices in special sessions (t). 

An appeal to quarter sessions is given to any way- 
warden or ratepayer who feels ag^ieved in respect of 
any order of the board for the repair of a highway on 
the ground that it is not legally repairable by the parish, 

(e) Highway Act, 1864, 8.86. (h) Highway Act, 1862, g. 30. 
if) Highway Act, 1868, §. 37 . (t) Highway Act; 1864, a. 37; 
(y) Id. a. 28. and mo sect. 46. 
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Highway Act, 1868, 

or in respect of any order on the ground that it was 
made without jurisdiction; or that any item of ex- 
pense has not in £Eict heen incurred^ or incurred without 
authority ; or in respect of any item of expenditure as 
being unauthorized; or in respect of the contribution 
required to be made by any parish as not being accord- 
ing to the proportion required by the Act (d). 

Conditions are attached to the right of appeal (e)j 
and a provision is made for reference to arbitration ( /). 

A jury may be impanelled to try questions of fact 
(ff), and proYision is made for payment of costs (h). 

There are several supplemental provisions with re^ 
spect to highways in extra-parochial places (t) and 
outlying parts of parishes (j); repairs of highways 
where an individual or corporation is liable roHane 
tenwrceQi)} the conversion of private into public 
roads (/); the relative duties of outgoing surveyors 
and highway boards (t»); the widening, diverting, and 
stopping up of highways (n); the adoption of certain 
highways by the councils of boroughs {o) ; permission 
to landowners to inclose highways, with consent of 
board, without becoming liable to repair rations dau^ 
mrce(p); and the recovery of penalties (j^); fdl of 
which will be found introduced in their respective 
places. 

It is also enacted that the Act shall be construed as 
one with the principal Act, 6 & 6 Will. 4, c. 50, so &r 
as is consistent with the provisions of the Act which is 



(<0 Highway Act, 1864, b. (A) Highway Act, 1S02, m. 

88. 34, 36. 

(e) Id. 1. 39. (I) Id. g. 36. 

< (/) Id. 1.40. (m) Id. 1.43. 

{g) Id. 1. 43. (n) Id. b. 44. 

{h) Id. B. 43. {o) Id. 1. 46. 
- (t) Highway Act, 1862, s. 38. (p) Id. s. 46. 

ij) Id. 1. 33. {q) Id. 1. 47. 
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now ander recital (r), that if any highway board make 
default in holding its first meeting in pursuance of the 
Acty the justices may grant relief («); and that any 
parish included in a district may detach itselfi and 
adopt the Local Goyemment Act(^). 

5. County hoards in South Wales,'] By 7 <& 8 Vict, 
c. 91 (1844)^ the turnpike roads in the six counties of 
South Wales, viz., Glamorgan, Brecknock, Radnor, 
Carmarthen, Pembroke, and Cardigan were, after in- 
quiry by a parliamentary committee, placed under the 
management of boards composed of county magis- 
trates. 

By 14 & 16 Vict. c. 16 (18SI), the management of 
tSlhighnjays in the same counties was vested in county 
highway boards. The latter Act was repealed by 
28 & 24 Vict. c. 68, and new provisions enacted for 
the management of the highways, similar in most re- 
spects to those contained in the recent Act for the for- 
mation of highway districts in England. The Act 
itself will be found in the Appendix. 

By the Highway Act, 1862(«), it is provided that no 
part of any county to which the 23 & 24 Vict. c. 68, 
extends shall be included in any highway district. 

6. JLoeal hoards ar^ authorities under Public Health 
and Local Government Acts,^c.1 In towns and districts 
which are placed under the operation of the ^' Public 
Health Act, 1848" (v), or the ^^ Local Government 
Act, 1858" {w)y and those with whose Local Improve- 
ment Acts the provisions of the ^' Towns Improvement 

(r) Highway Act, 1862,1. 43. (v) 11 & ISYict. c. 63: 81 

(«) Id. 1. 40. k, 82 Vict e. 07. 
(0 Id. B. 41. (to) 81 k, 82 Viet. e. 08 ; 34 

(«) Id. a. 7. & 85 Yict. c. 61. 
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Clauses Act^ 1847 (j?)^ are incorporated, the office of 
surveyor of liighways is discharged by the goyenling 
body, whether local board, local authority, commis- 
sioners, or town council. Portions of the Acts will be 
found in the Appendix, but it would be foreign to the 
character and purpose of this little book to introduce 
their special provisions in detail in this place. 

By the Highway Act, 1862, s. 45, reciting that in 
certain boroughs there are roads, and highways, which 
have hitherto been repaired by the inhabitants of the 
parishes, &c,f such inhabitants being also liable to the 
general rates for the repair of the public streets, <&c., 
which are maintained by the council, by reason whereof 
a great burthen is imposed upon the ratepayers of such 
parishes, &c., it is enacted that on the petition of the 
majority of ratepayers present at a public meetings the 
council may adopt such parish roads, &c., and apply to 
their maintenance and repair the rates levied by the 
council for the. repair of the public streets, &c., within 
the borough. 

Repairs of highmayj not mthin liigJmay district, 
how compelled,] When a highwny, not lying within a 
district under Highway Act, 1862, is out of repair, if 
an information upon oath of that fact be laid before 
a justice of the peace, he will issue his summons to the 
surveyor to appear before the justices at a special ses- 
sions for the highways ; and the latter will either cause 
the highway to be viewed or will view it themselves, 
and if it appear to be out of repair, they will convict 
the surveyor and fine him in a sum not exceeding five 
pounds (y), and will make an order, requiring him to 



(x) 10 kU Vict. c. 34. is not to be paid out of the high- 

ly) 6 & 6 Wifl. 4y c. 50, 8. 94. way rate, bat is a fine on the 
Per Coleridge, J. This penalty Bar?eyor, as a punishment far 



IVTROBUGTIOlTw > 39 

pat the way in repair within a certain time, or in defanlt 
of doing so^ that he shall pay a certain sum into the 
hands of a person named in the order, to be laid out in 
the repair of the road. This 94th section contains a 
proviso that if the highway out of repair be part of a 
turnpike road, the said justices (meaning the justices at 
special sessions for the highways) (z) shall summon 
the treasurer or surveyor, or other officer of such turn- 
pike road, and the order herein directed to be made 
shall be made on such treasurer, surveyor, or other 
officer, and the money therein stated shall be recover- 
able as aforesaid. In the case of a turnpike road, 
therefore, neither a single justice nor the justices at 
special sessions have authority to summon the parish 
surveyor (a); and if they summon the treasurer, sur- 
veyor, or other officer of the turnpike road, they have 
no authority to convict him (b) ; nor can they make the 
order mentioned in the section upon such treasurer, &c.y 
if there be no trust funds for the purpose, and they 
most allow such treasurer, &c., to go into evidence of 
that fact, if he require it (c). 

Repairs of highway within highway district, haw 
compelled.] When a district has been formed under 
Highway Act, 1862, and complaint is made to any 
justice that a highway within it is out of repair, two 
summonses are to be issued, one to the highway board, 
the other to the waywarden of the parish, requiring 
them to appear before the justices at petty sessions; 

his negleet in not repairing the (b) Per Coleridge, J., in B, v. 

highway. B. v. JJ, of Wilts, J J. of St, Albans, snpra. 

8 Dowl. 717. (c) B. V. J J. of St. Albans, 

(z) B. y. J J. qf St, Albans, 22 L. J. 142. George y. Cham-^ 

22 L. J. 142, M. C. bers, 11 M. & W. 140. 

(a) Be Surveyors <if Gorton, 
26 L. J. 70, M. C. 
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and at such petty sessions^ unless the board undertake 
to repair the road to the satisfaction of the justices, or 
unless the waywarden denies the liability of the parish 
to repair, the justices shall direct the board to appear 
at some subsequent petty sessions to be then named, 
and shall either appoint some competent person ta 
view the road, and report to them? on its state at such 
other petty sessions, or fix a day previous to it, at 
which two of them will view the road. 

If at such subsequent sessions tiiey are satisfied that 
the road is not in a state of complete repair, they shall 
make an order on the board limiting a time for its 
repair; and if it is not put in complete and effectual 
repair by that time, they shall appoint some person to 
do the repairs, and order the expenses, with a reason- 
able remuneration to the person appointed for his 
superintendence, and the costs, to be paid by the 
board (df). 

Proceeding hy indictment^ where UabHity to repair 
is denied.'] If, in either of the above cases, the lia- 
bility to repair is denied, the justices are to direct that 
fli biU of indictment shall be preferred, either at tiie 
assizes or quarter sessions, and the necessary witnesses 
etAposnaed against the inhabitants of the parish or the 
party charged therewith (e). 

If the prosecution is under the former statute, the 
costs shall be directed by the judge at assizes, or jus- 
tices at sessions, to be paid out of the highway rate, 
and will be so paid, whatever may be the verdict, pro- 
vided it be proved or admitted that the way is a public 



(d) Highway Act, 1862, 8. , (0) Highway Act, 1835,1. 95; 
18. Highway Act, 186S, s. 19. 
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highway (J^ ; if under the latter^ the <S08t8 of the pro* 
aecation shall be paid by such party to the proceedings 
as the court before whom the indictment is tried shall 
direct, and if directed to be paid by the parish shall be 
deemed to be expenses incurred by it in keeping its 
roads in repair, and paid accordingly {g). 

An indictment is considered to have been iried^ 
though the party indicted plead guilty (A), and an 
order will be made for costs, but not where a jury is 
discharged for disagreement (i). 

When the proceedings are by indictment against a 
parish, the parish may plead not guilty, thereby deny- 
ing that the highway is out of repair, or that die way 
is a public highway at all, or, in the case of a way 
dedicated to the public, that the public haye adopted 
it. Or they may plead specially that a township or 
other particular district is bound to repair it, or that 
some corporate body is bound by prescription to repair 
it, or that some individual is bound ratione tenures^ or 
by reason of inclosure, to repair it. Or, if a township 
or other district of a parish be indicted for not repair- 
ing a highway within it, they may give every defence 
in evidence under the general issue ; for the prosecutor 
must prove the custom which renders the township 
liable, the want of repair, and everything else which 
requires to be proved, to sustain the indictment. If 
the parish or township be found guilty, the judgment 
18 a fine, to be applied towards the repair and amend- 
ment of the highways (k); this judgment, however, is 
not pronounced immediately, but time is usually given 



(/) B. T. ffeanor, 6 Q. B. (i) JR. t. Heytesbury, 27 

745 ; 14 L. J. 88, M. C. J. P. 308. 

(^) Highway Act, 1862,8.19. (Jk) Highway Act, 1885, i. 

(A) B, y. Haalemerey 82 97. 
L. J. 80. 
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to enable the pftrish to make the repairs. And if A 
justice of the peace grant a certificate^ and it appeaf 
by affidavit that the road is in gbod condition, and 
likely to continue so, the court will assess a nominal 
fine : sometimes, howeyer, thej will refuse to discharge 
the party indicted till the road has had a wintered 
wear. 3 BurfCs Jugticcy 699. But if the court find 
that there is any neglect or delay in doing so, they 
then adjudge the parish or township to pay a certain 
sum by way of fine, equivalent to what they may 
think it will cost to put the way into a complete state 
of repair (Qi 

A verdict of guilty, upon an indictment for not 
repairing) is, it seems, conclusive thereafter as to the 
liability of the parish, <fcc., to repair^ unless iraud can 
be shown, Qiusrey as to a judgment by default ? But 
an acquittal is not conclusive evidence, even if it be 
any evidence at all, to discharge the place or party 
indicted. See the cases collected, 3 Chitt^x Buffi s 
Justice (Highways), 598. 

RepmrSy "how made.] Where there is no district or 
other board, or authority, highways are repaired under 
the immediate direction of the surveyor of the parish' 
or township in which they are situate. When a district 
has been formed under Highway Act, 186S, the high- 
way board is to maintain in good repair the highways 
widiin their district, and, subject to the provisions of 
the Act, as respects the highways in each parish 
within their district, perform the same duties, have the 
same powers, and be liable to the same legal proceed- 
ings, as the surveyor of the parish would have per- 



(0 R. y. Claxlfy^ 24 L. J. Q. B. 223, 
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hrmed, had, and been liable to, if . the Act had not 
passed (m). 

An estimate is to be made, at the commencement of 
each year, by the district surveyor, of the probable ezr 
penses daring the year in each parish, and laid before 
the board at their first meeting, and a copy of it, as 
approved or modified by the board, so far as relates to 
each parish, delivered to the waywarden thereof (n)« 

Carriage or cart ways must be maintained to the 
extent of twenty feet width at the least (if the space 
within the fences allow it), horseways of not less than 
eight feet, and footways at the side of the carriage* 
way (which, however, cannot be made without the 
consent of the vestry) not less than three teet(p). 
Grated across carriageways must be ten feet wide at 
least, and across horseways five feet at least (/»)• And 
the surveyor may make a road through any grounds 
adjoining a ruinous or narrow part of a highway, (such 
grounds not being the site of any house, and not being 
a garden, lawn, yard, court, park, paddock, plantation, 
planted walk or avenue to any house, or inclosed 
ground set apart for building ground or as a nursery 
for trees,) to be made use of as a public highway, 
whilst the old road is repairing or widening, making 
compensation to the owner or occupier (j^). 

The Highway Act (5 <fc 6 Will. 4, c. 50, s. 51) 
enables the surveyor to dig for and get gravel and 
other materials from waste lands, rivers, and brooks, 
without paying for the same ; and if sufficient cannot 
be had in that way, he may give a month's notice to 
the owner and occupier of any inclosed lands (not 



(m) Highway Act, 1862, a. 17. (p) Highway Act, 1836, 8. 81. 
(n) Id. Iq) Id. 8. 26. 

(o) Highway Act, 1836, 8. 80. 
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being a garden/ &c.) within that or an adjoining 
parish^ to appear before the justices at a speeial sessions 
for the highways, to show cause why such materials 
should not be had therefrom, the surveyor offsring to 
make satisfieustion for the same, and for any damage to 
the lands in getting and carrying them away; and 
the justices may make an order accordingly (i). Or, 
the surveyor, with the consent of the veslay, may 
contract for getting the materials necessary for the 
repairs (I). He is, however, forbidden, under a penal^ 
of ten pounds, and perpetual disqualification for the 
office of surveyor, to have any part, share, or interest^ 
in any contract for work or materials, unless with the 
consent in writing of two justices (m). 

Where land has been allotted to a parish for obtain- 
ing materials, and the materials have been exhausted, 
the surveyor, with the consent of vestry, and of jus- 
tices, may sell such land and buy other land in lieu 
thereof(n). 

Highway rate, and how collected.'] In order to raise 
the funds necessary for maintaining the highways in a 
parish or township not forming part of a district under 
Highway Act, 1862, a rate shall be made, assessed and 
levied by the surveyor upon all property liable to be 
rated to the poor, and upon such woods, mines, and 
quarries of stone, or other hereditaments, as have been 
usually rated to the highways ; such rate to be signed 
by the surveyor, and allowed by two justices, and pub- 
lished in the same manner as a poor rate (p). And for 
this purpose the surveyor shall have access to the poor 



. (A) Highway Act, 1835, ss. (m) Highway Act, 1885, 8.48. 
53,54. (n) Id. 8. 48. 

(0 Id. 8. 46. (o) Id. 8. 27. 
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rate of the parishi and may take a copy of the same (p)« 
Every rate shall contain the names of the occupiers, the. 
description of the property they occupy, and the full 
annual value thereof, and shall also specify the sum in 
the pound at which it is made ; and no such rate shall 
exceed at any one time the sum of tenpence in the 
pound, or the sum of two shillings and sixpence in the 
whole in any one year, unless with the consent of four- 
fi(Ui8 of the ratepayers at a meeting specially called for 
that purpose (q). 

And for le?ying and recovering the rate, the surveyor 
shall have the same powers, remedies, and privileges as 
the overseers of the poor in the parish have by law for 
the recovery of any rate made for the relief of the 
poor(r). A demand of the rate, it should seem, must. 
be made upon the ratepayer, in the same manner as is 
required in the case of a poor rate, before any proceed- 
ings are taken against him for nonpayment («). And 
the exact sum legally due must be demanded, and tho 
distress be for that sum and no more (t). The pro- 
ceedings are by complaint, summons, and distress war- 
rant ; no conviction or order is necessary. The reader 
will find all the necessary forms in the scliedule to stat. 
13 & 18 Vict. c. 14. If the party feel himself ag- 
grieved by the rate, or by any of the proceedings for 
the recovery of it, he may appeal to the next general 
quarter session, giving notice thereof, with a statement 
of the grounds of appeal, to the surveyor (t^). There is 
no appeal to the petty sessions, as in the case of a poor 
rate, the stat. 6 & 7 Will. 4, c. 06, s. 6, giving such 



^ 



p) Highway Act, 1S36, a. 28. (t) Hurrell v. Tf inA, 8 

[q) Id. 8. 29. Taunt. 860. 

(r) Id. 8. 34; Highway Act, («) Highway Act, 1836, ss. 

1864, B. 34. 106, 1U6, 107, 108. 

<#) B, ▼. JBefifi and Churehf 
6T.B.198. 
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appeal; being confined seemingly to the case of a poor 
rate. 

If the parish, <&c.| be comprehended in a district 
formed under the provisions of the Highway Act, 1862, 
and it be not a highway parishy separately maintaining 
its own poor, or where, in any highway parish, it has 
been the custom, for seven years preceding 29th July, 
1862, to levy a highway rate on property not subject 
to be assessed to the poor rate, the waywarden is, 
under precept from the highway board, to levy a high- 
way rate. In all other cases the overseers of the poor 
are to pay whatever money is required of them by the 
board out of a poor rate to be levied by them, or 
out of money in their hands applicable to the relief 
of the poor (u). 

2. Alterations in Highways* 



Widening highways, 46. 
Stopping up or diverting 
highway Sy 47. 



Discontinuing maintenance 

of highways, 50. 
Improvements in highways^ 

60. 



Widening highways,'] By the Highway Act, 1886, 
s. 82, where it shall appear, upon the view of two jus- 
tices of the peace, that any highway is not of sufficient 
breadth, and might be widened and enlarged, such jus- 
tices are empowered to order such highway to be 
widened and enlarged in such manner as they shall 
think fit, so that the said highway, when widened and 
enlarged, shall not exceed thirty feet in breadth ; but 
this shall not extend to pull down any house or build- 
ing, or to take away the ground of any garden, lawn^ 
yard, court, park, paddock, planted walk, plantation, or 

(«) Highway Act, 1864,8.88. 



iirrRODucnox. 47 

avenue to any houae, or any inclosed ground set apart 
for building ground or as a nursery for trees. The 
statute then makesprovision for compensating theowner, 
&C; of the land taken for the purpose, and declares his 
right to the mines, minerals, and fossils lying under 
the same which can be got without breaking the sur- 
face of the highway (ai). 

If the old highway were repairable by a person, body 
politic or corporate, by reason of any grant, tenure, 
limitation, or appointment of any charitable gift or 
otherwise, the way when thus widened shall be under 
the control of the surveyor, and shall thereafter be re- 
paired by the parish ; but the justices at a special ses- 
sions^ after the way has been viewed, and reported 
^pon by two of their body, shall determine what sum, 
shall be paid by the person, body politic or corporate, 
either annually or in one fixed sum, in lieu of thereafter 
repairing their part of the old highway, and shall make 
an order accordingly (^). 

Under the Highway Act, 1864, ss. 47, 48, a high- 
way board may, among other improvements, widen any 
road, or cut off corners where land is required to be pur« 
chased for the purpose. 

Stopping up or diverting highways.] It is an estab- 
lished maxim that '^ once a highway always a highway." 
The public cannot release their rights, and there is no 
extinctive presumption or prescription. The only me- 
thods of legally stopping a highway are by the writ of 
ad quod damnum, or by proceedings before magistrates 
under the statute (z). 



(x) Highway Act, 1836, b. (2) Highway Act, 18d5, 8.84. 
82. Daioet ▼. Hawkins, 26 J. P. 

^) Id. s. 99. 602 ; 8 C. B. (N. S.) 848. 
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The former method is now, on account of the expense' 
and difficulty attending it, never resorted to, and it 
may be questionable whether it is not virtually abolished 
by the modem statute. 

When the inhabitants in vestry assembled shall deem 
it expedient that any highway should be stopped up, 
diverted, or turned, either entirely or reserving a bridle- 
way or footway along the whole or any part or parta 
thereof, the chairman of such meeting shall, by an 
order in writing, direct the surveyor to apply to two 
justices to view the same, and shall authorize him to 
pay all the expenses attending such view, and the 
stopping up, diverting, or turning such highway, either 
entirely or subject to such reservation as aforesaid, out^ 
of the money received by him for the purposes of this 
Act : but if any other party shall be desirous of stop- 
ping up, diverting, or turning any highway as afore- 
said, he shall, by a notice in writing, require the 
surveyor to give notice to the churchwardens to assemble 
the inhabitants in vestry, and to submit to them the 
wish of such person ; and if such inhabitants shall 
agree to the proposal, the said surveyor shall apply to 
the justices as last aforesaid for the purposes aforesaid ; 
and in such cases the expenses aforesaid shall be paid 
to such surveyor by the said party, or be recoverable 
in the same manner as any fori'eiture is recoverable 
under this Act ; and the said surveyor is hereby re- 
quired to make such application as aforesaid (a). 

And when it shall appear upon such view of such two 
justices (and such view must be had by them jointly) {b) 
that any public highway may be diverted and turned, 
either entirely or subject as aforesaid, so as to make 



(a) Highway Act, 1885, s. (b) B.T.JJ.qfCambridff§' 
84. shire, 4 Ad. & Bl. 111. 
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tbe same nearer or more commodious to the public/ and 
the owner of the lands, through which such new high* 
way shall be so proposed to be made, shall consent 
thereto by writing under his hand— ^ if it shall appear 
upon such view that any public highway is unnecessary, 
— the said justices shall direct the surveyor to affix a 
notice according to the form given in the schedule to 
the Act, at the place and by the side of each end of the 
said highway from whence the same is proposed to be 
turned, diverted, or stopped up, and also to insert the 
like notice in a newspaper published or generally cir- 
culated in the county, for four successive weeks, and to 
affix the like notice on the door of the church of every 
parish in which the highway or any part of it shall lie 
on four Sundays next after making the view ; and such 
notices being given, and a plan of the old and new 
highway furnished to the justices, they will certify that 
the proposed new road is nearer by how many yards or 
feet, or more commodious, and why, or that the road 
to be stopped up is unnecessary, and why ; which cer- 
tificate, together with the plans, proofs of notices, &c.y 
tod consent in writing of the owner of the land, shall be 
lodged with the clerk of the peace, and read by him in 
open court at the sessions which shall be holden next 
after the expiration of four weeks after such lodgment, 
and enrolled by him in the records of the court (c), '^ 

Care must be taken that it appears on the face of the 
certificate that all the particulars required by sect. 84 
have been complied with, otherwise it will be defec- 
tive, and set aside upon appeal (d). 

Any person aggrieved by the intended alteration 
may make his complaint by way of appeal to the next 



(e) Highway Act, lSd5, 1. 85. 

t€rshire 

D 



(d) R. ▼. Justices ofWareeS' 
rsMre, 23 L. J. U.C 119. ' 



quarter sessioDS, giving notice and graunda of appeal 
to the surveyor ten days preyiously ; which appeal is 
tried by a jury impanelled for the purpose ; and if 
they find that the new way will be nearer, Ac., Hxi 
appeal is dismissed, and the sessioms make the order 
required ; or if they find the contrary, then the sea* 
sions allow the appeal, and refuse the order (z). 

By Highway Act, 1862, all the provisions of the 
principal Act (5 & 6 Will. 4, c. 50) for wideniiur* 
divertLg, and stopping up highways/sluUl be ap^ 
ablfi to all highways which now are or may hex^ 
after be paved, repaired, or cleansed under or by virtue 
of any local or personal Act, or which may be aituate 
within the limits of any siuch Act, except soch aa are 
repairable by any railway, canal, or river navigation 
company. 

Discontinuing maintenance of highivqjfs,] Where^ 
in the opinion of a highway boud, any highway haa 
become unnecessary for public use, they may, under 
the recent statute, instead of proceeding to stop itap^ 
obtain an order directing that it shall cease to be a 
highway which the parish is liable to repair, and the 
liability of the parish shall cease accordingly. If, 
however, it afterwards, at any time, appear that, from 
change of circumstances, it has become of public use, 
the obligation to repair it may be revived (a). 

Improvements in highways.] A highway board may, 
with the consent of Justices, under certain restricti(Hua^ 
and within certain limit8,make any of the following im« 
provements in any h^^hway within their jurisdiction :-<^ 



(z) See Highwiyr M, 13^9 («} Hiahwajr Act, 1864, «,j{l. 
1. 88, 89. 
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1. The coiiTeraion of a road which has not been 

stoned into a stoned road. 

2. The widening of a road, ciittiBg off corners where 

land is required to be purchased jfor that pur- 
pose, levelling roads, making a new road| and 
building and enlarging bridges. 
8. Doing any other woik beyond ordinaiy repairs 
essential to placing any existing highway in a 
proper state of repair. 
For iheae purposes money may be borrowed on the 
security of the highway rates (b). 



SECTION IV. 

JRegulatians as to Woffgons, Drivers, ^. 

Names an foaggonSf 61. I Jdisbehaviour of drivers, 

DrtoerSj 61. | fi2. 

Jfsmus on waggons.] The name and place of abode 
of the owner of every wag^n, cart, or other such 
carriage, shall be painted conspicuously on the offside 
thereof^ under a penalty of forty shillings (c). 

Drtvers,] One person may act as driver of two carts, 
&c, if not drawn by more than one horse each, and 
the last horse be attached to the preceding car^ Ac., 
by a. rein not more than four feet in length; a person 
acting as driver of more than two carts, &c., or of tw# 
carts where the horse of the latter is not so attaobed, 
shall forfeit twenty shillings (d)* 



(5) Highway Aet, ie64, «. (e) Highway Act 1886, f. 76. 
47,48. Wl^%77. 

J>2 
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JUisbehaviour of drivers.] Any driver of a.cffi^ 
waggon, or other such carriage committing any of the 
o£Eence8 hereinafter enumerated, shall, if convicted .be- 
fore two justices of the peace, (either on his own con- 
fession, or the view of a justice, or the oath of one 
or more credible witnesses,) be liable, in addition to 
any civil action to which he makes himself liable, ta a 
penalty of five pounds, if he be not the owner of the 
cart, £c., or not exceeding ten pounds if he be the 
owner; or, in default of payment, to imprisonment with 
hard labour for not exceeding six weeks. 

Hiding upon the cart, &c., or upon any horse draw- 
ing it, not having some other person on foot or on 
horseback to guide it, unless liiere. be some person 
driving it, and holding the reins of all the horses. 

Bt/ negligence or wilful misbehaviour, causing any 
damage to any person, horse, or cattle, or goods con- 
veyed in any carriage on the highway. 

Quitting his cart, &c., and going on the other side 
of the fence y or being at such a distance that he can- 
not have the direction or government of the horses ; 
or leaving hie cart, &c., on the highway, so as to pbr • 
struct the passage. 

N^ot having the onmev^s name painted (m his carter 
&c.f as above required, and refusing to give the name. 

Not keying on the left or near side of the road 
when meeting any other carriage or horse. 

WUfuUg prevenHi^ any other person from pasting 
him ; Qr by negligence or misbehaviour preventing th^ 
{rm^ parage of any person, carriage, or horses on the: 
higliway ; or not keeping the left or near side of tfae> 
road to allow such passage. 

The same penalty is imposed on any person riding (c) 

(c) See note ta 86ct. 78 of the Act, posU 
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^ driving jienously so as to endanger the life or liiiiB 
of any passenger. 

Iivery sucb driver^ in either of the -said cases, so 
offending may, without warrant, be apprehended by 
any person who shall see such offence committed, and 
conveyed before any justice of the peace to be dealt 
with according to law; and if any such driver , in any 
of the cases aforesaid, shall refuse to give his name, he 
may be committed to the common gaol or house of 
correction for not exceeding three months, by a de- 
scription of his person and his offence only, without 
adding any name or designation, but expressing in the 
proceedings that he refused to give his name {d). 



SECTION V. 

Nuisances to Highways. 

1. At Common Law, p. 5S. 

Bemedy for, p. 60. 

2. By Statute, p. 63. 

1. Nuisances at Common Law, 

Obstruetion of the highway, | Carrying on an offensive 
63. I trade near a highway, 58. 

Obstruction of the highway.] In the case of an or- 
dinary highway, although it may be of a varying and 
unequal width, running between fences, one on each 
side, the right of passage primdjacie, and unless theire 
be evidence to the contrary, extends to the whole space 
between the femces; and the public are entitled to the 
use of the entire of it, as the highway, and are not 

(d) HighwayAct, 1835, 8. 78. 
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confined to the part wliich may be metelled or kept bk 
order for the more coDvenient use of carriages and foot 
passengers ($)• It was therefore held, that telegraph 
posts, placed on the space between the metalled part 
of a road and the fence, such posts being of such sisee 
and dimensions as to obstruct the passage of carriagea 
and horses, or foot passengers, upon the parts of the 
highway where they stood, were a nuisance, even 
though sufficient space were left for public traffic (/*). 
AJartiarif any obstruction which interferes with the 
free use of the hard or metalled part of the road is a 
nuisance. Thus erecting a gate across it (g). So is the 
locking or fastening a gate, already erected there by 
some other person. And the like, as to all other injuries 
to a highway, as by digging a ditch or making a hedge 
across it, or laying logs of timber in it, or by doing any 
other act by which it is rendered less commodious to 
the King's subjects (A). There are some acts which a 
householder is allowed to do as necessarily incidental to 
the enjoyment of his property, such as the obstruction 
caused by using the common coal-holes in the paye- 
ment, the unloading of carts, the putting up hoards for 
repairs (i), and other similar temporary obstructions. 
Such matters may well be said to be a use of the high- 
way as a highway ; and this is made more dear by the 
rule that, where there id an excess or abuse, in such 
case the party is indictable. It is not, howeyer^ to be 
assumed that there is any right in the owner of a house 
to open the pavement to make a new coal-hole, where 
none has existed before : nor can he, without parlia- 



(0) B. y. Wright, 8 B. & (g) 1 Hawk, c 76, s. 140. 

▲d. 681. (h) Id. 8. 144. 

(/) R, ▼. United Kingdom (t) Bush ▼. Steinman, 1 B. 

TOegraph Company, 81 L. J. k P. 407. 
M. C. 166. 



mentaiy powers fbr the purpose^ anthoriae the taking 
up of thepavementy and diggings trenches in the road«> 
way, in order to lay down service pipes from a main to 
his house (J). Where a carrier, having warehouses in 
a puUic street in a city> occupied one side of the street 
opposite to his warehouses in loading and unloading 
Ids waggons, for several hours at a time, both day and 
night, and having one waggon at least usually standing 
before his warehouses, so that no carriage could pass 
0Q that side of the street, and sometimes even foot pas- 
sengers were incommoded hy cumbrous goods lying on 
that side ready for loading : this was holden to be a 
paUic nuhance, although there was room for two car- 
riages to pass on the opposite side of the street (k). So, 
where the proprietor of stage coaches, running between 
Greenwich and London, allowed them to stand in the 
public street at Charing Cross for three quarters of an 
hour at a time, taking up passengers, receiving parcels, 
Ac. : this was holden to be a public nuisance, Lord 
BUenborongh, C« J., saying, that the King's highway 
was not to be used as a stable^-yard : a stage coach may 
set down or take up passengers in the street, this being 
necessary for public convenience ; but it must be done 
in a reasonable time ; and private premises must be 
provided for the coach to stop in during the interval 
between the end of one journey and the commencement 
of another (Z). Where the proprietor of a colliery 
made a railroad irom it to a seaport town ; the railroad 
was 400 yards long, and laid along a turnpike road, 
which it narrowed so far that in some places there was 
not a dear space for two carriages to pass ; this was 

(/) Gookbiirn,C. J., in 12. (A) J2. v, EusiOl, 6 Eait, 
V. tangtan Oa$ Company ^ 29 427. 
Ii. J. M. C. 119. (0 R, ▼. Cro9$y 3 Omip; 

asi. 
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hoiden to be a public nuisance, althotgh the defendant 
allowed the public to use his railroad, on payment of a 
toll (m). So where a tramway was miade along a high* 
way, and it was proved that accidents had happened 
in consequence of its being laid down, and that it was 
a material obstruction of the ordinary use of the high-* 
way for horses and carriages, it was held a nuisance ; 
although it might be proved that a great number of 
persons were carried along the tramway, that a saving 
of money was effected, and that it was a great advan- 
tage to the public in general who used the highway (n). 
So, where the defendant, having a small timber yard in 
a narrow street, was in the habit of having long pieces 
of timber laid down in the street, and sawed into 
shorter lengths, for the purpose of getting them into his 
yard : this was holden to be a nuisance. Lord Ellen- 
borough, C. J., saying, that the defendant was not to 
eke out the inconvenience of his premises, by taking in 
the public highway into his timber yard ', if the street 
were too narrow, he should remove to a more commo- 
dious situation for carrying on his business (p). It is 
not necessary, in order to render a person liable to an 
indictment for a nuisance, to show that he immediately 
obstructed the public way, or even intended to do so ; 
it is sufficient if the inconvenience result as a conse-» 
quenoe of any public exhibition or act: e. g., the 
erection of a booth to display rope dancing, or other 
attractive spectacle, near a public street (p) ; or the 
exhibition of pictures or effigies at a window in a 
street (g), which attract a crowd, and cause the 



(m) B, T. Morris, 1 B. & (p) Bac. Abr. Kaisaoce. 

Ad. 441. B. ▼. Moore, 8 B. & Ad. 184. 

(n) R. ▼. Train, 31 L. J. (q) B. ▼. CarUsle, 6 C. & K 

li. C. 109. 687. 

(o) B. ▼. Jones, 8 Camp. 280, 
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thoroughfare to he obstructed : and it is not essential 
that the effigies should be libellous, or that the crowd 
in either case should consist of idle, disorderly, or dis- 
solute persons. But where an indictment charged the 
defendant with having placed a person on the footway 
of a public street, to deliver out printed bills, the court 
upon application, quashed it, holding that the matter 
charged was not the subject of an indictment (r). 

A public navigable river is a public highway, and any 
obstruction to it is a public nuisance, in like manner as 
to a highway on land (s). But where a vessel sank by 
accident or misfortune in a public river, it was holden 
that the owner was not indictable as for a nuisance, in 
not removing it (^). He is, however, bound to place a 
buoy over the wreck, or give some other sufficient signal 
of its existence ; and it is not sufficient to station a 
watchman near the spot to point out the danger (u)* 
Where upon the trial of an indictment for a nuisance, 
by erecting staiths upon the river Tyne for the loading 
of ships with coals, Bayley, J., told the jury that if 
they thought that the abridgment of the right of pas- 
sage occasioned by these erections was for a public 
purpose, and produced a pi;iblic benefit, and if the erec- 
tions were in a reasonable situation, and a reasonable 
space was left for the passage of vessels on the river, 
they should acquit the defendants ; and he pointed oikt 
to the jury, that, by means of the staiths, coals were 
supplied at a cheaper rate, and in a better condition, 
than they otherwise could be, which was a public 



(r) B. ▼. Samum, 1 Buir. (/) B, ▼. Watts, 8 Esp. 

616. 075. 

(«) Qee Ji.7, LordOroavenorf (u) Hammond v. P&arson, 

8 Stark. 511. See also as to 1 Camp. 615. 
caoars, B, 7. Trafford ef aL, 1 
B. k Ad. 874. 
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benefit: it was lidlden by Bayley and Holroyd^ JJiy 
that tbis direetion was correct (v). But this decision 
bas been much doubted } and it seems to be now agreed 
that the fact of an act being productive of more public 
benefit than public inconvenience, does not prevent its 
being a nuisance (nf). As to an obstruction, such as a 
door step, or an area flap^ existing at the time of the 
dedication of a highway, or one which has continued 
from time immemorial, see p. 7, ante. 

It seems to have been holden by Lord Eenyon, 
G. J., that the existence of a nuisance for a great 
number of years might render it legal (x) ; but the 
contrary now seems to be settled (y). 

Carrying en an offensive trade near a hiffhway.] 
Erecting buildings near a highway, and near the 
dwelling houses of several persons, and there manu* 
feu^turing the acid spirit of sulphur, whereby the air 
was impregnated with noisome and offensive smells, 
which were proved to be noxious and hurtful to the 
health of the inhabitants, and to have made many of 
them sick, — ^was holden to be a nuisance (z). As to 
erecting necessary houses near a highway, see S. v. 
Pedley (a); as to nuisances by gasworks, i2. v. Medley 
et al,(b); as to running locomotive engines on a rail* 
road in the vicinity of a common highway, see It. v. 
Pease et al. (c) ; and as to keeping a shooting ground 



(v) R.r.BussettetaLjQB. (y) Weld v. Hornby, 7 

&C. 666,LordTenterden,C.J., East, 199. R. v. Cross, 3 

^Um. Camp. 227. Chad t. Tilsed, 

(w) See B. v. Gregory, 6B. 6 Moore, 185. Van Voogkt v. 

& Ad. 555. And see R. n. Winch, 2 B. Sc Ad. ee2. 

Train, 31 L. J. M. C. 169. R. (z) R. v. White and Ward, 

▼. United Kingdom Electric 1 Barr. 333. 

TOegraph Company, 31 L. J. (a) 1 Ad. & £. 822. 

K. C. 166. ib) 6 Car. k P. 292. 

(»} Peake, N. P. 391. (c) 4 B. & Ad. 30. 
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near the higbwfty, where penons came to shoot at 
taifpets ftnd at pigeonsi &o.f see B. ▼. Moore (d). 
Makings loud noises in the night with a speaking 
trampet, to the distnrbance of the neighbourhood^ has 
also been deemed a pablic nuisance («)• So exposing 
persons in a public highway or place frequented by the 
public, who are infected with a contagious disease^ 
Booh as the small pox^/), or the like, is also a public 
nuisance. But where a tinman was indicted for carry- 
ing on his trade in the neighbourhood of Clifford's Inn, 
to the common nuisance, &o*, and it was proved that 
the noise he made was a great annoyance to some 
attomies having chambers at Nos. 14, 15, and 16 in 
the Inn, and prevented them attending to their busi- 
uees : Lord EUenborough, G. J., held that the evidenoe 
did not sustain the indictment,^— the nuisance proved 
being a private nuisance merely (^). So, where a 
person was indicted for erecting a coke oven, which 
threw out gre^t quantities of smoke and vapour, the 
same being proved to be offensive to the inhabitants of 
the houses in the neighbourhood, but not affecting 
their health, or rendering their houses uninhabitable, 
or even lowering the value of their houses: Heath, J., 
held that it was not a public nuisance (A). Where a 
man was indicted for carrying on an offansive trade, 
but it appeared that it had been carried on at the same 
place by the defendant, and previously by his father, 
(at nearly fifly years, Lord Eenyon, G. J., directed the 
jury to acquit him (t). And where, upon an indict- 



id) SB. I 



k Ad. 1S4. (t) R, T. Nemtte, Peake, R. 

,,, . Smith, 2 Stp. 704. 93 ; but MeiZ. v. CroM,8 Camp. 

(/) jB. t. VantandUlo,4M. 227. Couplandy. Hardingham, 

Ik 8.73. J?. T. -Buriwrt, Id. 272. Id. 398. Vooght r. Wineh, 2 

{g) B, T. Lloyd, 4 Esp. 200. B. & A. 602. Chad t. Tilted, 

{h) R.Y.Daveyetal,6'B6p. 2B.&B.403. 
217. 
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ment for this offence, it appeared that there h&d been 
other manufactories^ which emitted disagreeable and 
noxious smells, carried on in the neighbourhood for 
many years, and that the defendant had come into the 
neighbourhood about four years before : Lord Kenyon 
left it to the jury to say whether the noxious vapour 
was much increased bv this addition of the defendant : 
and his lordship said, ^^ Where manufactories have been 
borne with in a neighbourhood for many years, it will 
operate as a consent of the inhabitants to their being 
carried on, though the law might have considered thera 
as nuisances, had they been objected to in time ; but if 
another man comes, and by his manufacture renders 
that which was a little unpleasant before, very dis^ 
agreeable and uncomfortable, though it would not 
amount to a nuisance by itself, still he is answerable 
for it" (q). Where a man, after building some dwelling 
houses, built privies near the highway, to be used with 
them, and then let the houses ; afterwards the privies> 
for want of cleansing, became a nuisance ; but it did 
not appear clearly that they had been let with the 
houses, or whether the tenants were under any con* 
tract to keep them cleansed, £c., or not : the court held 
that whether that was the case or not, the defendant 
was liable to indictment; he made the erection, and 
the nuisance was the natural consequence of it(r)* 
Such cases, however, would now be dealt with sum« 
marily under the Health of Towns, Nuisances Removal, 
or Local Government Acts. 

JSemedyJhr. 

« 

The usual remedy for a public nuisance is by indict- 
ment ; and, if the nuisance is continued, by further 

(q) B. y. Neville, Peake, R. (r) B y. Pedley, 1 Ad. k Bl. 
03. 822. 
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indictment : for every continuanoe of a public nuisance 
is a nuisance (s). 

Where there is a special grievance arising out of a 
common cause of injur j^ the particular person sustain- 
ing injury may maintain an action (t). 

But if the nuisance complained of be an obstruction 
of the highway, it must appear that, on the part of the 
plaintiff, there was no want of ordinarv care to avoid 
it (tt). 

A gummartf remedy for any ^^ wilful obstruction of 
the free passage of any highway/' is also provided by 
Stat. 5 & 6 Will. 4, c. 50, s. 72. 

Moreover, by the common law, any one who is 
obstructed in the exercise of his own right of passing 
on a highway may himself abate the obstruction by 
removing it ; but this '' private and summary method 
of doing one's self justice " (v) must be strictly con* 
fined to the necessary exercise of his own right. No 
man can at his pleasure go out into a public highway 
and remove an obstruction which may happen to be 
there. He must show some necessity for going over 
the part obstructed (n?). 

{s) B.Y. Stead, 1 T. 11.142. (u) Butterjield y. Forrester, 

{t) R. V. Dewsnap, 16 East, 11 East, 60. Flower v. Adaniy 

196. Bose V. MiUSy 4 M. & S. 2 Taunt. 814. 

101. Oreasley v. Codling, 2 (r) 3 Black. Com. 5. 

Bing. 263. Chichester v. Leth- (w) Dimes v. Petley. 10 L. J. 

bridge, Willes, 71. Q. B. 449. Bateman v. Bluch, 

21 L.J.Q.B.406. 
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2. Nuisanfies by Statute, 



Trees near the highways^ 6i{. 
Hedges, 63. 
Ditches^ 64. 
Encroaehmg on highways^ 

66. 
Steam engines, tvindmiUs, 

S;c,, 67. 
Gates an railways, 67. 



Riding on footpaths, injure 

ing the road, makingjiresy 

S^c, 68. 
Matters laid on highways, 

69. 
Cattle, Sfc. straying on high- 

ways, 70. 



NOTE, 
Feeding cattle impounded,7l. Penalty for poundrhreaeh,12. 

Trees near the hightvayJ\ No tree, bush, or shrub 
shall hereafter be planted on any carriageway or cart- 
way, or within the distance of fifteen feet from the 
centre thereof^ but the same shall respectively be cut 
down, grubbed up, and carried away by the owner or 
occupier of the land or soil, within twenty-one days 
after notice to him or his agent by the surveyor, on 
pain of forfeiting for every neglect the sum of ten 
shillings («). 

And where in this Act any matter or thing is directed 
or forbidden to be done within a certain distance of 
the centre of the highway, that portion of ground shall 
be deemed and taken to be the highway, which has 
been maintained by the surveyor as highway, and re- 
paired with stones or other materials used in forming 
highways, for six months immediately preceding ; and 
the centre of the highway shall be the middle of such 
highway, where a line being drawn along the highway, 

(«) Hig1iwa7Act,1835, 8. 64. 
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(NT a point marked, an equtd number of feet of highway 
which have been so maintained and repaired as afore* 
said for twelve months before^ shall b^ found on each 
aide of such line or mark (t). 

JSisdges.] If the surveyor shall be of opinion that the 
road is injured by the shade of any hedges, or by any 
trees, except trees planted for ornament or shelter,-^ 
and (by sect, 64, antef) no such tree is now allowed to 
be planted within fifteen feet of the centre of the 
road ; — or if any obstruction is caused by any hedge or 
tree, any justice may, on the application of the sur- 
veyor, summon the owner of the land to appear at a 
special sessions for the highways, to show cause why. 
the hedges are not cut or plashed, or the trees pruned 
or lopped, or why the obstruction should not be re- 
moved; and the justices may, on proof of the service of 
the summons, and whether the owner attend or not, 
adjudicate upon the case ; and if they shall order that 
the hedges shall be pruned or plashed, or the treea 
pruned or lopped, or the obstruction removed, and the 
owner shall not comply with such order within tea 
days after receiving a copy of it, he shall forfeit a sum 
not exceeding forty shillings, and the surveyor shall 
cut the hedges, prune the trees, and remove the ob- 
struction, to the best of his skill and judgment, at the. 
expense of the owner (u). 

The order of the justices must be explicit as to the 
manner in which the hedges are to be cut, and the 
trees pruned, and to the obstruction which is to be re- 
moved, or it will be bad; and the surveyor will be, 
liable in trespass for cutting a hedge, where the owner 
has not complied with the order, although it may be 

(0 Highway Act, 1835, 8. 03. («) Highway Act, 1835, e. 66. 
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found by the jury that hd did not cut it more than the 
order required (or). 

No person, however, shall be compelled, nor any 
surveyor permitted, to cut any hedge at any other time 
than between the 30th September and 31st March; 
and no one shall be obliged to fell any timber tree 
growing in a hedge, except where a highway is or- 
dered to be widened. When this is the case, oak 
trees are to be cut in April, May, or June ; ash, elm, 
and other trees in December, January, February, or 
March (y). 

Ditches,] The said surveyor, district surveyor, or 
assistant surveyor shall have power to make, scour, 
cleanse, and keep open all ditches, gutters, drains, or 
watercourses, and also to make and lay such trunks, 
tunnels, plats, or bridges, as he shall deem necessary, 
in and through any lands adjoining or lying near to 
any highway, upon paying the owner or occupier of 
such lands (provided they are not waste or common), 
for the damages which he shall sustain thereby, to be 
' settled and paid in such manner as the damages for 
getting materials in inclosed lands or grounds are 
herein directed to be settled and paid (z). 

And if any owner, occupier, or other person shall 
6lter, obstruct, or in any manner interfere with any 
such ditches, gutters, drains, or watercourses, trunks, 
tunnels, plats, or bridges, after they shall have been 
made by or taken under the charge of such surveyor, 
or district surveyor, and without his authority and 
consent, such owner, occupier, or other person sb&ll be 



(x) Brooke y. Jenney, 2 Ad. (z) Highway Act, 1885, 88. 

k E. (N. S.) 266. 54, 67. 8ee Peters et al, v. 

. (y) HighwayAct, 1885, 8. 66. Clarwn et aL, 18 L. J. 158, m. 
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liable to rieiinbursiB all charges and expenses which 
may be occasioned by reinstating and making good 
the works so altered^ obstructed, or interfered with, 
and shall also forfeit any sum not exceeding three 
times the amount of such charges and expenses (a). 

^s regards ditches j ^c, used far the conveyance of 
fUthy sefoagCf ^c, it is enacted by the Nuisances Re-i 
moval Act, 1865, 18 & 19 Vict. c. 121, s. 22, (wiich 
section is to be deemed to be a part of the law relating 
to highways,) that whenever any ditch, gutter, drain, 
or watercourse used, or partly used, for the conveyance 
of any water, filth, sewage, or other matter from any 
house, buildings, or premises, is a nuisance, and can- 
not, in the opinion of the local authority, be rendered 
innocuous without laying down a sewer or some other 
structure along the same, or part thereof, or instead 
thereof, such local authority shall lay down such sewer, 
&c,, and keep the same in repaur ; and shall have the 
same power as to entering land for the purpose, and 
be entitled to recover the same penalties in case of 
interference, as are contained in the above sections 
(67, 68). 

And for defraying the expenses of such sewer, do., 
such local authority may assess every house, (Sic, then 
or at any time thereafter using, for the purposes afore- 
said, the said ditch, &c,, to such payment, either im- 
mediate, or annual, or distributed over a term of years, 
as shall be thought reasonable, and, after fourteen 
days' notice at the least, (n «., fourteen clear days,) 
left on the premises, levy the sum so assessed in the 
same manner as highway rates are collected ; such as- 
sessment, however, is in no case to exceed a shilling in 
the pound on the assessment to the highway rate. A9 

{a) Highway Act, 1835, 8. 6a« 
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to who «hall be deemed the ''local authority^' in any 
plaoe^ aee 28 £ 24 Vict c. 77, as. 2, 3. 

JBneroaehing an the highways^] By Highway Act, 
1836, 8. 69, and Highway Act, 1864, s. 51, it is for- 
hidden, under a penalty of forty shillings, to encroach 
on a carriage or cart way by making any building, or 
pit, or hedge or ditch, or other fence, or placing any 
dung, compost, or other material for dressing land^ or 
any rubbish, on the side of such road, within fifteen 
feet from the centre thereof, or to remove any soil or 
turf, except for the purpose of improving the road, and 
by Order of the highway board or surveyor— notwith- 
standing liiat the whole space of fifteen feet has not been 
metalled. By the former Act the surveyor is autho- 
rized to remove the encroachment, or fill up the ditch, 
Ac., at the expense of the party offending, and the jus- 
tices at special sessions may levy such expenses, and also 
the penalties imposed by the Act, by distress and sale 
of the offender's goods. The recent Act empowers the 
justices to levy the expenses of removing the encroach- 
ment, filling up the ditch, <S;c., and also of '^ restoring 
the injury caused by the removal of such soil or turf," 
leaving the method of doing the same somewhat vague. 
There is also a proviso that when a road is fenced on 
both sides, no encroachment shall be allowed whereby 
the whole width of the road shall be reduced to less 
than thirty feet between the fences. The cases of 
Evans v. Oakley^ 1 0. £ E. 126 ; and Chapfnan ▼. 
Bobinsany 28 L. J. H. C. 30, are no longer to be re- 
garded as law. See also Lowen v. Kiaye, 4 B. <% G. 3. 

The prohibition against placing dung, compost, <&o., 
on the side of roads, and removing turf, will be 
considered a great hardship by small farmers and 
gardeners, while it will operate as a boon to equestrians. 
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SUmk m§f$My wMmiUif ^.] No person slian siiik 
ttiy pit or shafts or erect any steam engine («X P^> ^ 
other like machine^ or any miiehinery attached thereto^ 
within the distance of twenty-five yards^ nor any wind- 
mill within fifty yards^ from any road (carriageway or 
Gartway)i unless such pit or shaft, or steam engine/ 
gukf or other like engine or machinery, shall he within 
some house or other boildingi or behind some wall or 
fence suffi<aent to conceal or screen the same from the 
aaid road, so that the same may not be dangerous to 
passengers, horses, or cattle; — ^nor shall any person 
make any fire for calcining or burning of ironstone, 
limestone, bricks, or clay, or the making of cokes, 
within the distance of fifteen yards from the said road, 
unless the same shall be witibin some house or other 
building, or behind some wall or fence, sufficient to 
screen it from the road, under a penalty of not exceed- 
ing five pounds for every day on which such pit, steam 
engine, &c., shall be permitted to continue cpntrary to 
the provisions of this Act. 

But this is not to apply to any windmill, steam 
engine, kiln, &c,j erected, or in existence at the passing 
of the Act, which may still be used, repaired, rebuilt, 
or enlarged, notwithstanding its provisions (J^), 

Gates on raihvat/sJ] Whenever a railroad shall cross 
a highway for carts or carriages, or turnpike road, the 
proprietors of the said railroad shall make and maintain 
gates at each, of the said crossings, and shall employ 
persons to open and shut such gates, so that the per- 
sons, carts or carriages, passing along such road shall 

(0) As to a portable iteam Smith, 32 L. J. M. C. 190, 
fhreshiog machine, see Har- note to Beet. 70, poit. 
rifon y. Leaper, and Stoket t. (/) Highway Act, 1836, •• 

70. 
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Aot be ekposed to any danger or damage by the pass* 
ing of any carriages or engines along the said rail* 
road (x) ; and any complaint for any neglect in respect 
of the said gates shall be madci within one calendar 
month (y) after the said neglect, to any justice^ who 
may summon the party so complained against to ap- 
pear at the next petty sessions ; and the justices shall 
tiien hear and decide upon the said complaint, and 
the proprietors so offending shall for every day of such 
neglect forfeit any sum not exceeding five pounds^ to- 
gether with such costs, as to the said justices shall 
seem fit^ to be recovered and applied in like 'manner as 
penalties under stat. 6 &6 Will. 4, c. 50 (z). 

Hiding on footpaths^ injuring the ready making 
jflresy baiting tnilb, ^c] Any person wilfully commit- 
ting any of the offences hereinafter enumerated shall 
be liable to a penalty of not exceeding forty shillings; 
over and above the damages occasioned thereby. 

Siding, leading; or driving any horsO; or cattle, or 
carriage upon, or obstructing the passage of; any fooU 
way or causeway for foot passengers. 

Damaging the surface of a highway; or the fences ; 
or the posts, blocks, or stones fixed by the surveyor ; 
or the parapets or battlements of a bridge ; or a mile- 
stone or graduated post « 

Tethering any horse, or cattle, or swine on a high- 
way. 

•Digging or cutting down the banks. 



(op) Highway Act, 1835, 8. 71. time when hones, carriages, 

By 2 & 3 Vict. c. 55, s. 1, the &c., shall have to cross the 

gates are to be closed across railway. 

the highway instead of across {y) 2 & 3 Vict. c. 45, s. 1. 

the railway, except during the {z) Highway Act, 1835, s. 

. : 103. 
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: Playing at football, or other game to the annoy* 
ance of passengers. 

Making a fire^ wantonly firing off a gun or pistol^ 
or setting fire to ^ firemork sf'xiloLm fifty feet of the 
centre of a highway. 

J3aiting a bull on or near a highway. 

Laying timber, stone^ manure, lime, <&c.; or any 
other matter or thing, on a highway^ to the injury of 
the road, or the inconvenience of passengers. 

Suffering anyjilth, dirt, &c., or offensive matter, tp 
run upon a highway from any house^ building, or land 
adjacent. 

Or in any way wilfully obstructing the free passage 
of a highway. 

^ Any travelling hamker, higgler, gipsey, ^c,, pitching 
a tent, stall, &c., or encamping upon a highway, shall 
be liable to the same penalty (a). 

Certain other offences committed upon a highway^ 
e, g.y indecent exposure of person with intent to insult a 
female, exhibition of indecent prints, <ibc., gambling, 
begging, misbehaviour by common prostitutes, and. 
frequenting by suspected persons or reputed thieves,! 
with intent to commit a felony, are punishable under 
the Vagrant Act, 5 Geo. 4, c. 88 (()• 

Matters laid on highways.] If any timber, stone^ 
manure, lime, <&c., soil, ashes, rubbish, or other 
matter or thing whatsoever, shall be laid upon any 
highway, so as to be a nuisance, and shall not, after 
notice given by the surveyor, assistant surveyor, or 
district surveyor, be forthwith removed, the said sur-. 
veyor, &c., may, by order in writing from any one 
justice, clear the highway by removing the matter or 

' (a) Highway Act, 1835, s. 72. (b) See note to sect 72, poii. 
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thing laid upon it ; and may dispose of the flame and 
apply the proceeds towards the repairs of the highways 
within the parish in which the highway is situate. 

But if the soil, ashes, rubbish, <ibe., laid on the high* 
way shall not be of sufficient value to defray the ex* 
penses of removiAg them, the perscm who laid them on 
the highway shall repay to the surveyor, Ao^, the 
money which he shall have expended in their removal ; 
and if the money be not forthwith repaid, it shall be 
levied as forfeitures are by the Aet directed to be 
levied (e). 

This section does not make it incumbent on a svr* 
veyor to remove a nuisance ; it empowers him to give 
notice to the person placing it there to remove it. If 
such person fail to do so, the surveyor may obtain a 
justice's order to clear the highway by removing the 
nuisance at the person's expense. And thereforei 
where two justices directed a surveyor to remove a 
nuisance, and, on his neglecting to do so, convicted 
him in a penalty for having wilfully neglected his 
duty in not removing it, the conviction was held 
hsA(d). 

CattUy ^c, straying on highwaye.] By Highway 
Act, 1835, s. 74, it was enacted, that if any cattle, &c. 
yirere found wandering, or lying, or being depastured 
on any highway, or on the sides thereof, witiunU m 
heqfer, the surveyor was required to seize and impound 
such cattle, <&c., in the ciHnmon pound, and to detaia 
them until the expenses and charge of impounding 
should be paid, and in default of such payment was 
authorized to sell. This section is repealed by High* 
way Act, 1864, s. 25, and in lieu thereof it is enacted^ 

(c) Highway Act, 1886, ft. 73. (d) Morgan j.Leaeh,l01/iu 
See alto Highway Act, 1864, k W. 658. 
1.61. 
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that if any cattle (or other aninifd named in the Act) 
is found straying, or lying about any highway, or 
across any part thereof, or by the sides thereof (except 
where the highway passes over any common, or wast» 
or uninclosed ground), the owner shall be liable to a 
penalty not exceeding five shillings for every animal so 
foimd, together with the expenses of reihoving it to 
the fields or stable of the owner, or to the common 
pound* Provided that nothing in the Act shall be 
deemed to extend to take away any right of pasturage 
which may e^t on the sides of a highway. 

By this section, therefore, the practice of depasturing 
cattle, &c., on the sides of highways, whether with or 
without a keeper, is, except when the owner has a 
private right of consuming the herbage, altogether 
prohibited: but the surveyor is not now required to 
impound cattle, and it may be a question how far he, 
or any other person, has a right to do so. See note to 
the section* 

As to feeding eattie impounded.] By 12 & 13 Vict, 
c* OS, s. 6, it is enacted, that every person impounding 
any animal shall provide it, during its confinement, with 
a sufficient quantity of fit and wholesome food and 
water under a penalty of twenty shillings. By sect 6, 
in case such animal be left without fit and sufficient 
food and water for more than twelve successive hours, 
any person whatever may supply it with food and 
water, and the reasonable cost shall be paid by the 
owner of the animal before it is removed, and may be 
recovered in the same manner as penalties under that 
Act 

By 17 ^ 18 Vict. e. 60, e. 1, every person who has 
impounded any animal and supplied it with food and 
water, may recover from the owner not exceeding 
double the value of the food and water in like manner 
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as is provided for the recovery of penalties under 13 & 
18 Vict. c. 92 ; and every person who shall supply 
such food and water may^ instead of proceeding foF 
the recovery of the value, after the expiration of seven 
clear days from the day of impounding, sell the animal 
openly at any public market (after having given three 
days' public printed notice thereof) for the most money 
that can be got for the same, and apply the produce 
in discharge of the value of the food and water sup- 
plied and the expenses of and attending the sale, and 
render the overplus (if any) to the owner. 

*. Penalty for pound'hrea4:hi ^c] If any person shall 
release, or attempt to release, any animal impounded 
under this Act, or on its way to be impounded, or in 
any way damage the pound or place in which it is 
kept, or release, or attempt to release, any distress or 
levy made under the Act, before such animal or di8« 
tress is discharged by due course of law, he shall be 
liable, on conviction before two justices, to a penalty 
not (Bxceeding twenty pounds ; and in default of pay- 
ment, to be committed to the house of correction, 
with hard labour, for not exceeding three calendar 
months (h), 

, As to impounding cattle, sheep, and swine grazing 
npon roads or ways set out under the General Inclosure 
Act, see Stat. 8 & 9 Vict. c. 118, s. 100. 

SECTION VI. 

Locomotives on Highways, 

By Stat, 24 ^ 25 Vict, c, 70, (see the statute, fost\ 
pertain restrictions are imposed on locomotives used on 
highways, of which it may be useful to give some ac? 
count in this place. 

(h) Highway Act, 1835, 8. 76. 
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By sect. 5, a power is given to the secretary of state 
to prohibit the use of any description of locomotiTO 
which causes excessive wear and tear of the highways, 
or is injurious to the public ; or to prohibit the use of 
locomotives generally in particular places or districts, 
or otherwise to restrict the use of locomotives, as cir- 
cumstances may require, under a penalty not exceeding 
ten pounds. 

By sect. 6, a restriction is placed on the use of loco- 
motives over suspension or other bridges. 

By sect. 7, all damage caused by any locomotives to 
any bridge or arch, or the walls, buttresses, or supports 
thereof, is to be made good by the owner. 

By sect. 8, all locomotives propelled by steam are to 
consume their own smoke, on penalty not exceediag 
five pounds per diem. 

By sect. 9, no locomotive is to be used on any high- 
way, unless attended by at least two persons to drive 
or conduct it ; and from one hour after sunset to one 
hour before sunrise two efficient lamps are to be placed 
in front of it, one on each side, under a penalty not 
exceeding five pounds. 

By sect. 10, all waggons, <S;c. which are now exempt 
from toll if drawn by horses, are to be equally exempt 
if drawn by locomotives. 

By sect. 11, no locomotive is to be driven on any 
highway at greater speed than ten miles, or through 
<ffiy city, town, or village, at greater than five miles an 
hour, under a penalty not exceeding five pounds, or if 
driven by the owner, not exceeding ten pounds. 

By sect 12, all provisions of general or local Acts 
relating to highways are to apply to locomotives, and 
all carriages, &c. drawn by them, and to the drivers of 
them : and the name of the owner and the weight are 
to be conspicuously affixed thereon, undar penalty not 
exceeding five pounds. 
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By seot. 18^ nothing in the Act is to authorize the use 
on a highway of any locomotive which is so constructed 
or used as to cause public or private nuisance. 



SECTION YIX. 



Proceedings for Penalties, 



Penalties, S^c., under High- 
way Act, 1835} how kmed, 
74. 

Appeal, 76. 



Penalties under Highway 
Act, 1862, how levied, ana 
appeal, 78. 



Penalties, ^c, under Highway Act, 1885, how levied.] 
All penalties and forfeitures (a) inflicted, and all 
balances due from a surveyor, and all costs and charges 
to be allowed and ordered by the authority of this Act 
(the manner of levying, recovering, and applying of 
which is not hereby otherwise particularly directed), 
shall, upon proof and conviction of the offences respec- 
tively before any two justices, or upon order made as 
aforesaid, be levied, together with the costs attendiag 
the information, summons, and conviction, by distress 
and sale of the goods and chattels of the person ordered 
to pay the same, by warrant under the hands of two 
justices before whom the party may have been con- 
victed ; and if such fines, penalties, and forfeitures shall 
not be forthwith paid upon conviction, then it shall be 
lawful for such justices to order the offender so con- 
victed to be detained and kept in safe custody until 
return can be conveniently made to such warrant of 
■ ■ ' ' ' ' ' ■ ■ 

(a) Highway Act, 1835, s. 103. 
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&tress^ unless the ofFender shall give sufficient security, 
by way of recognizance Or otherwise, to the satisfaction 
of such justices, for his appearance before them on such 
day as shall be appointed for the return of such war- 
rant of distress, such day not being later than seven 
days from the time of taking such security ; or in case 
it shall appear to the satisfaction of such justices, 
either by the confession of .the ofiPender or otherwise, 
that he hath not goods or chattels within the jurisdic- 
tion of such justices sufficient whereon to levy all such 
penalties, &c., such justices may at their discretion, 
without issuing any warrant of distress, commit the 
offisnder for such period of time, and in such and like 
manner, as if a warrant of distress had been issued, 
and nulla bona returned thereon : but if a warrant of 
distress shall be issued, and upon the return thereof 
it shall appear that no sufficient distress can be had 
whereon to levy the said penalty, &c,, and the same 
shall not be forthwith paid, or in case it shaD appear 
to the satis&ction of such justices, upon the confession 
of the ofiPender, or otherwise, that he hath not suffi- 
cient goods and chattels whereupon such penalty, <S;c., 
could be levied if a warrant of distress were issued, 
such justices shall not be required to issue such warrant, 
but in such case such justices shall, by warrant under 
their hands, cause such offender to be committed to the 
common gaol or house of correction, there to be kept 
to hard labour, for any term not exceeding three 
calendar months, unless such penalties, &c. shall be 
sooner paid and satisfied ; and the penalties and for- 
feitnres, when so levied, shall be paid, the one half to 
the informer, and the other half to the surveyor of the 
parish where such offence shall happen, to be applied 
towards the repair of the highways thereof, unless 

otherwise directed by this Act ; but in case the sur- 

£ 2 



76 INTRODUOTIOy. 

veyor shall be the informer^ then the whole shall be 
applied towards the repair of such highway. Where, 
upon an appeal against a certificate of justices for 
stopping up a highway^ the sessions award costs, the not 
paying those costs is not an offence within the meaning 
of this section, so as to authorize two justices to conyict 
the party. But the nonpayment of them may be en- 
forced by distress warrant issued by two justices under 
this section, grounded directly upon the order of 
sessions. 

Appeal under Highway Act, 1835.] If any person 

shall think himself aggrieved by any rate made under 
or in pursuance of this Act, or by any order, con^ 
yiction, judgment, or determination made, or by any 
matter or thing done, by any justice or other per- 
son, in pursuance of this Act, and for which no par- 
ticular method of relief hath been already appointed, 
such person may appeal to the justices at the next 
general or quarter sessions of the peace to be held 
for the county, division, riding, or place wherein the 
cause of such complaint shall arise, — such appellant 
first giving to the surveyor or to such justice or other 
person by whose act such person shall think himself 
aggrieved, notice in writing of his intention to bring 
such appeal, together with a statement in writing of 
the grounds of such appeal, within fourteen days after 
such rate shall be made or cause of complaint shall 
ariae, — and^ within four days after such notice, en« 
tejcmg into a recognizance before some justice, with 
two sii;$cient sureties, conditioned to try such appeal 
at, and abide the order of, and pay such costs as shall 
be awarded by the justices at such general or quarter 
sessions ; and such justices, upon hearing and finally 
determining the matter of such appeal, may,, according 
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to their discretion, award sneh costs to the party ap* 
pealing or appealed i^nst, as they shall think proper; 
bat in case there shall not be time to give such notice 
and enter into such recognizance before the next ses- 
sionsy then snch appeal may be made to the next 
following sessions, and shall be then heard and deter- 
mined : provided also, that it shall not be lawfdl for 
the appellant to be heard in support of such appeal, 
unless such notice and statement shaU have been 
80 given as aforesaid, nor on the hearing of such appeal 
to go into evidence of any other grounds of appeal 
than those set forth in such statement (a). The notice 
of appeal in this case must be given to each of the 
convicting justices; it is not sufficient to give it to the 
surveyors who were the prosecutors (b). But personal 
service is not necessary (c). 

And in all cases of appeal against the rate made 
in pursuance of this Act, the several provisions and 
enactments contained in stat. 41 Geo. 8, c. 23, rela- 
tive to poor rates, shall be applicable thereto, as if 
the same had been repeated and re-enacted in this 
Act (d). 

But no rate, nor any proceeding to be had touching 
the conviction of any ofiPender against this Act, or any 
order made, or any other matter or thing done or 
transacted in or relative to the execution of this Act, 
shall be vacated or quashed for want of form, or be 
removable (except as herein mentioned) by certiorariy 
or any other writ or process whatsoever, into any of 
His Majesty's courts of record at Westminster (e). 



(a) Highway Act, 1836, s. (c) R. v. JJ, of Yorkshire, 

106. N. B., 14 L. J. 91, M. C. 

(6) B. y. JJ. tf Bedford- (d) Highway Act, 1836, s. 

ekire, 1 1 Ad. & £1. 134 ; 9 L. J. 106. 

8, M.C. («) Id. s. 107. 
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Penalties under Highway Actj 1862, and appeal.] 
All penalties under this Act, and all monies recoverable 
as penalties, may be recovered summarily before any 
two or more justices under Jervis's Act, 11 & 12 
Vict c. 43, and any Act amending the same; but 
where any sum adjudged to be paid under this Act in 
respect of such penalties or monies exceeds five pounds, 
an appeal may be had to the quarter sessions in 
manner provided by 24 & 26 Vict. c. 96, s. 110 
(Larceny Act) (a). 



(a) 26 & 26 Vict c. 61, b. 47. 



THE LAW 

RELATING TO HIGHWAYS. 



6 & 6 Will. IV. Cap. 50. 

Distinguished (25 & 26 Vict. c. 61, s. 4,) as 

" The Principal Act," 

And by 27 & 28 Vict. c. 101, as " Highway Act, 

1885." 



An Act to coMolidate and amend the JLaws re- 
lating to Highways in that Part of Great Bri- 
tain called England (a). 

[Slst August, 1836.] 

Whereas it is expedient to amend the laws re- 
lating to highways in that part of Great Britain 



(a) This Act does not apply to the streets of the metropolis 
(5 & 6 Will. 4^ c. 60, s. 112) ; nor to any tompike roads, 
except where expressly mentioned ; nor to any roads, bridges, 
carriageways, cartways, horseways, bridleways, footways, 
causeways, charchways, or pavements, which now are or 
hereafter may be paved, repaired or cleansed, broken ap or 
diverted, under any personal or local Act of Parliament (Id. 
s. 113) ; nor does it in any manner affect the rights of the 
nniverslties (Id. s. 114),. or the rights, &c., of the city of 
l4>ndon (Id. s. 115), or the powers or authorities of the com- 
missioners of sewers (Id. s. 116). As to highways in South 
^ales, see stat. 7 & 8 Vict. c. 91, 14 & 16 Vict. c. 16, 23 k 
24 Vict. c. 68, pott. 

See interpretation clause (sect. 6) for the meaning of the fol- 
lowing words:— "Surveyor/* "Parish," "Vestry," " High- 
-way," " Justices," ** Church," "Division," "Owner," "In- 
habitant," " Petty Session," &c. 

See also interpretation clauses. Highway Act, 1862, ss. 2, 
S, 4; and Highway Act, 1864, s. 3. 
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called England, imd to consolidate the same in one 
Act, and to make other provisions respecting high- 
ways : Be it therefore enacted by the King's most 
excellent Majesty, by and with the advice and con- 
sent of the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, and by 
the authority of the same, that so much of an Act 
lupeti of passed in the sixth year of the reign of King George 
in]»rt,ez-' the First, intituled ''An Act for preventing the 
Lradon? Carriage of excessive Loads of Meal, Malt, Bricks, 
and Coals, within ten Miles of the Cities of London 
and Westminster," as relates to the carriage of 
bricks, except so far as the same relates to the city 
18 Geo. 8, of London; and also an Act passed in the eighteenth 
e^ Mto year of the reign of King George the Second, inti- 
^^***°' tuled "An Act to repeal a Clause made in the 
third Year of the Reign of King William and 
Queen Mary, i*elating to Carts used by Persons 
inhabiting within the Limits of the Weeldy Bills of 
Mortality, and to allow such Carts to be drawn 
with three Horses, and to prevent the Misbehaviour 
of the Drivers of Carts in Streets within the said 
Limits," except so far as the same relates to the 
94 om. 9, city of London ; and also so much of an Act passed 
pirJ*Mcept ^° ^^® twenty-fourth year of the reign of King 
London- ^^orge the Second, intituled ''An Act for the 
more effectual Preservation of the Turnpike Beads 
in that Part of Great Britain called England^ and 
ibr the Disposition of Penalties given by Acts of 
Parliament relating to the Highways in that part 
of Great Britain called England, and for enforcing 
the Recovery thereof; and for the more effectual 
preventing the Mischief occasioned by the Drivers 
riding upon Carts, Drays, Cars, and Waggons, in 
the City of London, and within ten Miles thereof,'* 
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as relates to the preventing mischief occasioned by 
the drivers riding upon carts^ drays^ cars^ and 
waggons^ in the city of London^ or within ten miles 
thereof^ except so far as the same relates to the city 
of London ; and also an Act passed in the thirtieth ^^' ^ 
year of the reisii of Kins: Oeor&fe the Second, inti- •> to 

Iij//A AX 1. J J Ax J London; 

taled ^* An Act to explain and amend an Act made 
in the eighteenth Year of His present Majesty's 
Reign^ to prevent the Misbehaviour of the Drivers 
of Carts in the Streets in London, Westminster, 
and the Limits of the Weekly Bills of Mortality, 
and for other Purposes in this Act mentioned/' 
except so far as relates to the city of London; and isgm.s, 
also an Act passed in the thirteenth year of the^'^^' 
reign of King George the Third, intituled *' An Act 
to explain, amend, and reduce into One Act of Par- 
liament, the Statutes now in being for the Amend- 
ment and Preservation of the Public Highways 
within that Part of Great Britain called England, 
and for other Purposes (b) ;" and also an Act passed 84 oeo. 9, 
in the thirty-fourth year of the reign of King 
George the Third, intituled " An Act for the more 
effectually repairing of such Parts of the Highways 
of this Kingdom as are to be repaired by two 
Parishes;" and also an Act passed in the same 84 Geo. s, 
thirty-fourth year of the reign of George the Third, *' ' 
intituled "An Act for varying some of the Provi- 
sions in an Act of the thirteenth Year of His pre- 
sent Majesty's Reign, respecting the public High- 
ways within that Part of Great Britain called 



{b) This statate is not repealed as to the power of a jadge to 
certify for costs in the case of an indictment for non-repair of 
a county bridge, the 43 Geo. 3, c. 59, having kept alive snch 
power to certify. R. v. JJ. qf Merioneth, 13 L. J. M. C. 
158. 

B 8 
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England, which relate to the Performance of Statute 
part of Duty ^" and also so much of an Act passed in the 
c. QO; * ' forty-second year of the reign of King Oeorge the 
Third, intituled ^' An Act for amending the Laws 
relating to the Militia in England, and for aug- 
menting the Militia," as relates to the exemption of 
any serjeant, corporal, drummer, or private of the 
militia from performing highway duty, commonly 
44 Geo. 9, Called Statute duty; and also an Act passed in the. 
*'•**» forty-fourth year of the reign of King George the 
Third, intituled '^ An Act to alter and amend so 
much of an Act passed in the thirty-fourth year of 
His present Majesty as relates to the Amount of 
the Sums to be paid by Persons compounding for 
54 Geo. s, the Performance of the Statute Duty;" and also 
' an Act passed in the fiffcy-fourth year of the reign 
of King George 'the Third, intituled ''An Act to 
amend an Act of the thirteenth Year of His present 
Majesty, to explain, amend, and reduce into One 
Act the Statutes now in force for the Amendment 
and Preservation of the public Highways within 
aadssGeo.s, England, and for other Purposes ;" and also an Act 
passed in the fifty-fifth year of the reign of King 
George the Third, intituled '' An Act to amend an 
Act of the thirteenth Year of His present Majesty, 
for the Amendment and Preservation of the Public 
Highways, in so far as the same relates to Notice 
of Appeal against turning or diverting a Public 
Highway, and to extend the Provisions of the same 
Act to the stopping up of unnecessary Beads;" 
shall be and the same are hereby repealed. 

NottoreriTe II. Provided always, and be it enacted, that 

i^^^ nothing herein contained shall extend or be con* 

strued to extend so as to revive or give any force or 

effect to any Act repealed by the said recited Acts 
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or any of them^ but such Acts shall be and continue 
repealed in such and the like manner as if this Act 
liad not been made. 

III. Provided always, and be it further enacted^ As to the 
that nothing herein contained shall extend or be penalties in- 
deemed or construed to interfere with any acts done offences 
or contracts or agreements heretofore made under ^^^^il^t*^^^ 
the authority of any of the said recited Acts, or to 
extend to prevent the suing for or recovery of any 
penalty incurred by any offence committed against 
the provisions of the said recited Acts, or any of 
them, previous to the repeal of the said Acts in and 
by this Act, or to prevent or defeat any prosecution 
commenced or to be brought for such offence; but 
all penalties and forfeitures incurred may be sued 
for and recovered, and all contracts and agreements 
may be enforced, and all encroachments, nuisances^ 
and other offences made or committed previous to 
the repeal of the said Acts against the provisions of 
the said Acts, or any of them, may be abated or 
prosecuted by the surveyor appointed under this 
Act^ in the same manner to all intents and pur- 
poses as if this Act had not been passed. 

IV. Provided always, and be it further enacted, P»wn* 

./ ' / suryeyor 

that the surveyor appointed under the authority of *<> eontinue 
any of the said recited Acts shall continue to act, veyor ts ap- 
and shall have the same powers, authorities, and be 
subject to the discharge of the same duty, and be 
liable to the same penalties, as the surveyor to be 
appointed under the authority of this Act, until 
«uch appointment shall have been made. 

V. And be it further enacted, that in the con- SjS^SiSSi 
struction of this Act the word '^ surveyor" shall be 
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nnderstood to mean suireyor of the highways, or 
waywarden; the word ''parish"(a) shall be constrned 
to include parish, township, tithing, rape, vill, wa- 
pentake, division, city,borough, liberty, market town, 
franchise, hamlet, precinct, chapelry, or any other 
place or district maintaining its own highways ; and 
wherever anything in this Act is prescribed to be 
done by the inhabitants of any parish in vestjry (b) 
assembled, the same shall be construed to extend 
to any meeting of inhabitants contributing to the 
highway rates in places where there shall be no vestry 
meeting, provided the same notice shall have been 
given of the said meeting as would be required by 
law for the assembling of a meeting in vestry ; and 
that the word *^ highways" shall be understood to 
mean all roads, bridges (not being county bridges), 
carriageways, cartways, horseways, bridleways, foot- 
ways, causeways, churchways (c), and pavements ; 
and that the word ''justices" shall be understood 
to mean justices of the peace for the county, riding, 
division, shire, city, town, borough, liberty, or 
place in which the highway may be situate, or 
in which the ofPence may be committed ; and that 
the word " church" shall be understood to include 
chapel; and that the word ''division" shall be 

(a) See definitions of ** parish " in Highway Act, 1862, s. 3 ; 
and of " highway parish/' and " poor law parish," Highway 
Act, 1864, 8. 3. 

(i) Where a portion only of pariah A. was under an Im- 
provement Apt, by which the repair of the highways was 
vested in commissioners, who were to be liable to indictment 
in case of non-repair ; and it was sought under sect. 84 of 
the General Highway Act to divert a highway within such 
portion : — Held, that an assembly of inhabitants ought not 
to have been the vestry of A., but those persons who, under 
the Improvement Act, had to contribute to the rates in the 
district. Wright v. Front, 32 L. J. M. C. 204. See sect. 
113, post, and note, 

(c) See WUlianu v. Adams, 31 L. J. 100. 
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understood to inchde limit ; and that the word 
'^ owner" shall be understood to include occupier ; 
and '^ inhabitant" to include any person rated to 
the highway rate ; and the words '' petty session" 
or '^ petty sessions" to mean the petty session or 
petty sessions held for the division or place ; and 
wherever in this Act, in describing- or referring- to 
any person or party, animal, matter, or thing, the 
word importing the singular number or the mascu- 
line gender only is used, the same shall be under- 
stood to include, and shall be applied to several 
persons or parties as well as one person or party, 
and females as well as males, and several animals, 
matters, or things, as well as one animal, matter, 
or thing, respectively, unless there be something in 
the subject or context repugnant to such construc- 
tion ; and all the powers hereby given to, and no- 
tices, matters, and things required for, and duties, 
liabilities, and forfeitures imposed on surveyors, shall 
be applicable to all persons, bodies politic or corpo- 
rate, liable to the repair of any highway. 

YI. (d) And be it further enacted, that the inhabi- sarreror to 
tants of every parish maintaining its own highways, SSniiSj? 
at their first meeting in vestry (e) for the nomina- 

{d) After the formation of a highway district ander 25 ic 
26 Vict. c. 61, no surveyor shall be appointed for any parish 
^thin snch district. Sect. 43, cl. 1. The outgoing surveyor 
of every parish within the district shall continue in oflSce 
until seven days after the appointment of the district sur- 
veyor by the highway board of the district, and no longer, 
fiect. 43, cl. 2. 

The highway board shall for all the purposes of the prin- 
cipal Act, (5 & 6 Will. 4, c. 50,) except that of levying high- 
way rates, be deemed to be the successor in office of the 
surveyor of every parish within the district. 

(«) It would seem that the time of appointment is directory 
only. Where, under 13 Geo. 3, c. 78, the magistrates omitted 
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tion of overseers of the poor in eyery year, shall 
proceed to the election of one or more (e) persons to 
serve the office of surveyor in the said parish for 
JJjg^J® the year then next ensuing (/) ; provided always, 
that any outgoing surveyor shall continue to act 
until his successor shall be appointed, and shall be 
re-eligible, and may be re-elected, and shall in such 
case continue to act and remain in office, anything 
herein contained to the contrary notwithstanding; 
and in such case notice of such election shall be 
given by the chairman to the person elected, and to 
the outgoing surveyor; provided always, that in 
any parish where lliere is no meeting in the year 
for the nomination of overseers of the poor, the in- 
habitants contributing to the highway rate (g) shall 
meet at their ususJ place of public meeting upon 



to appoint a surveyor at their first special aessions after the 
Michaelmas quarter sessions, it was held that they were bound 
to make such appointment at a subsequent special sessions. 
a. ▼. JJ, of Denbighshire, 4 East, 142. See R, v. Mayor 
<jf Norwich, 1 B. & C. 310 ; B. v. JJ, of Leicester, 7 B. &. 
C. 6. Though the election is directed to be made in vestry, 
this is sulgect to the common law right to demand a poll. 
And this was held to be the case even where certain proceed, 
ings were directed to be taken by a majority of two-thirds of 
tlufse present at a vestry meeting. See sect. 1 8, post, JBx parte 
Orossmith, 10 L. J. Q. B. 359. JR. v. D*Oyly, 12 A. & £. 
139. B. V. How, 27 J. P. 773. 

(e) Where more than one person is elected, each is a sur^ 
▼eyor, and a demand of rate made by any one of them ig 
sufficient. Morrell v. Martin, 3 M. & G. 581. 

(/) Care must be taken that a sufficient notice have been 
given of the holding of the vestry at which the surveyor is 
elected, otherwise the election will be void. R. y,Best et aL, 
16 L. J. 102, m. 

See the form of an appointment of a surveyor with a salary, 
Sched. No. 2, post ; and see the form of the notice to the party 
of his being elected, Sched. No. 1. 

(g) That is, occupying property liable to ha assessed to 
the highway rate : it is not necessary that any one should 
have been actually rated. JR. v. Kershaw, 26 L. J. M. C 
.19. 
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the twenty-fifth day of March^ or if that should 
happen to be a Sunday or Good Friday, then on 
the day next following, or within fourteen days next 
after the said twenty-fifth day of March in every 
yeai*, to elect one or more persons to serve the office 
of surveyor for the said parish; which surveyor 
shall repair and keep in repair the several highways 
in the said parish for which he is appointed, and 
which are now, or hereafter may become, liable to 
be repaired by the said parish (A). 

VII. And be it further enacted, that any person Quaiiflcation 
living withm the parish, or any adjoining pansh, 
and having an estate in houses, lands, tenements, 
or hereditaments lying within such parish, in his 
own n'ght^ or in right of his wife, of the value of 
ten pounds by the year, or a personal estate of the 
value of one hundred pounds (such person not living 
within the parish being willing to serve the office), 
or being an occupier or tenant of houses, lands, 
tenements, or hereditaments (whether resident within 
the parish or within any adjoining parish), of the 
yearly value of twenty pounds, shall be eligible to 
be elected a surveyor for the purposes of this Act : 
provided nevertheless, that no person who is now 
exempted by law firom serving the office of over- 
seer of the poor (i) shall be compellable to serve the 

(h) Under sect. 105, post, there is an appeal against the 
appointment of a surveyor, as being a thing done in pursoanoe 
of the Act. R. V, J J. of St, Albans, 3 B. & C. 698. 

(t) The following persons are enumerated by Mr. Archbold 
as exempt from serving the office of overseer : Peers and 
members of parliament, justices of the peace, aldermen of 
London, clergymen, dissenting ministers, practising barristers 
and attomies, members of the college of physicians, or of 
surgeons, apothecaries, officers of the courts of law, officers 
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office of surveyor ; provided also, that any person 
who may be chosen and elected to serve the said 
office of surveyor may provide a sufficient deputy, 
such deputy to be approved of by the justices at 
a special sessions for the highways, who shall by 
writing under their hands testify their consent 
thereto. 

Penaitj on YIII. And be it further enacted, that if any per- 
norMting son who shall be so chosen and elected, and who is 
wbenchoMu. ^^^ exempt as aforesaid from serving the said office, 
shall refuse or neglect to take upon himself the office 
of surveyor, or to provide a sufficient deputy, to be 
approved of as aforesaid, he shall forfeit on convic- 
tion before any two justices any sum not exceeding 
twenty pounds, unless he can show to the said jus- 
tices good and sufficient cause why he should not be 
called upon to serve the said office : provided also, 
that every deputy so provided and approved of shall 
have the same powers and authorities, and be subject 
to the discharge of the same duty, and be liable to 
the same penalties, as any surveyor appointed under 
the authority of this Act. 

suireyor ^^' (^) -^^ ^^ ^^ further cnacted, that, instead 

SJnted Jrith ^f electing such surveyor as hereinbefore mentioned, 
a laiary. [^ gjj^} ]yQ lawful for the majority of the inhabitants 
so assembled as aforesaid in any parish for the elec- 
tion of surveyors as aforesaid to nominate and elect 
any one person of skill and experience to serve the 

of the army or navy, even on half-pay, officers of the customs 
and excise', and persons concerned in contracts to supply goods 
to the workhouse, or for the use of the poor. Archhold's Poor 
Law, 11th ed..37. 

(z) This section shall not apply to any parish within a dis- 
trict formed under 26 St 26 Vict. c. 61. See sect. 42. 
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said office of sanreyor of such parish^ and to fix sucli 
salary for the exeontion of snoh offioe as they shall 
think fit, which said appointment shall be in writing 
on paper without stamp, and signed by the chair- 
man of such meeting } and such surveyor, when so 
appointed, shall be invested with the same powers, 
and subject to the same duties, forfeitures, and 
penalties, as any surveyor appointed under the 
authority of this Act would have been ; and such 
salary shall be paid out of the money raised under 
the authority of this Act, at such times and in such 
manner as shall have been agreed upon between the 
inhabitants so assembled as aforesaid and the person 
so nominated and elected as aforesaid: provided 
nevertheless, that if such surveyor shall cease to 
act, and be dismissed in the manner hereinafter 
described, such salary shall also in like manner 
cease and determine. 

X. (a) And be it further enacted, that the sur- snrr^or, on 

^ _ Terirying Yum 

veyor or surveyors, at the time of passing his or account!, to 
their accounts as herein mentioned, shall deliver to m^auar, 
the justices a statement in writing of the name and 
residence of the person appointed to succeed him or 
them as siurveyor or surveyors (J). 



(a) Thin section shall not apply to any parish within a dis- 
trict formed under 25 & 36 Vict, c 61. See sect 42, cl.,8y of 
that Act. 

(b) No appeal lies against the allowance of sanreyors* ac- 
counts. And the Court of Queen's Bench have refused a 
mandamus commanding justices at a special sessions of the 
highways to review their allowance of the surveyor's accounts, 
although the justices were anxious that the matter should be 
reheard, and had come to their decision under a mistaken 
impression that an appeal lay to the quarter sessions against 
it. R. ▼. JJ. of W. B. Yorkshire, I Q. B. 624; 10 L. J. 
187, m. 
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J^vmto XI. And be it farther enacted, that in case it 

eartasn caaet shall appear on oath to the justices at a special ses- 
i^i;^'' sioDS for the highways that the inhabitante of any 
parish have neglected or refused to nominate and 
elect a surveyor or surveyors in manner for the pur- 
poses aforesaid, or that the outgoing surveyor, except 
he had been directed by the inhabitants so to do, 
has delivered no statement of the name and resi- 
dence of his or their successor or successors, or that 
the surveyor is dead, or has ceased to possess the 
qualification, or is or has become disqualified in any 
manner herein mentioned, or that he has neglected 
to act, or refused to carry into operation the duties 
imposed upon him by this Act, it shall and may be 
lawful for such justices, and they are hereby autho- 
rized and required, by writing under their hands, at 
their next succeeding special sessions for the high- 
ways (o)j to dismiss such surveyor so neglecting to 
act, or refusing to carry into operation the duties 
imposed upon him by this Act, and to appoint any 
person whom they may think fit to be a surveyor 
for such parish till the annual meeting then next 



(e) When at a special sessions for the highways, it was 
made to appear to the justices on oath that an election of sur- 
veyors by the yestry was void, inasmuch as only two days' 
notice hml been given of the holding of the vestry, — the jus- 
tices then preceded to appoint two persons as surveyors of 
the highways under this section : the Court of Queen's Bench, 
although they held the election by the vestry to be void, for 
the reason given, held the appointment by the justices to be 
also void, as it was made at the same sessions at which they 
were informed of the defective election by the vestry, instead 
of at " the next succeeding special sessions for the highways," 
as directed by this section. B, v. Best et ah, 16 Law J. 
102, m. But if made at any subsequent special sessions, the 
appointment would probably be held gfood. J2. v. Den* 
lighskire, 4 East, 142. B, v. Leicester, JJ,, 7 B. & C. 6. 
B. v. Mayor qf Norwich, 1 B. & Ad. 310. 
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ensuing for the nomination of overseers or for the 
election of surveyors as aforesaid, and with or with- 
out sQch salary, as to the said justices shall seem 
fit and proper; and the said surveyor when so ap- 
pointed shall be invested with the same powers, 
and be subject to the same duties, forfeitures, and 
penalties, as any surveyor elected by the inhabitants 
of any parish as aforesaid would have been(^). 

XII. And be it further enacted, that when a when pwidi 
parish is situated in more than one county, division, more than 
or liberty, the surveyor so to be appointed as last "** **™**2r. 
aforesaid shall be appointed by the justices at a 
special sessions for the highways assembled in that 
county, division, or liberty in which the church of 

the said parish shall be situate. 

XIII. (e) And whereas it is expedient that in parishes 
many cases parishes should be formed into districts !^pu«iiaa 
for the purpose of having one sufficient person to be to justices at 
the district surveyor, who should have the super- J^'°JJ**' 
intendence and management of the funds to ^6^^^°*^ 
raised and levied under the provisions of this Act in 

each parish forming part of such district: be it 



(d) See the form of an appointment of a snrveyor by Jus- 
tioes, Sched. No. 8, post. 

(«) By 26 & 26 Vict. c. 61, b. 42, d. 4, this section is not 
to apply to any parish witiiin a district formed under that Act. 
The features which distingoish districts formed under this Act 
from those constituted under the recent statute, are referred to 
in the Introduction, p. 29. It wiU be observed, that, under 
this section, the first step towards the union of parishes must 
be an application to the magistrates from the parishes pro- 
posed to be combined, and that the only object is the appoint- 
ment of a district surveyor with a 3'early salary. There is no 
highway board, or provision for the audit and publication of 
accounts as in the recent statute, except such as is providtd 
by sect. 44. 
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therefore enacted, that it shall and maj be lawftil 
for the inhabitants of any parish in vestry assem- 
/ bled, if they shall think fit, to empower and direct 

one of the churchwardens of such parish, or the 
chairman of the said vestry, to maike application to 
the justices assembled at the quarter sessions for 
the county, or, where the parishes to be united shall 
be situated in the same division, at some special 
sessions for the division in which such parish shall 
be situate, for the purpose of being united with one 
or more parishes to form a district for the purposes 
aforesaid, and at the same time to nominate one fit 
and proper person to be returned to the said justices 
to be appointed as such district surveyor, together 
with the amount of the yearly salary which the 
said inhabitants in such vestry assembled shall agree 
to pay to such district surveyor, which application, 
with the name of such last-mentioned person, shall 
be forthwith made in writing, signed by the church- 
wardens of the said parish, or by the chairman of 
the said vestry as aforesaid, and forwarded to the 
clerk of the peace in and for the said county, or to 
the clerk of Uie justices in and for the said division, 
as the case may be, who shall lay the same before 
the justices at the quarter sessions then next holden 
in and for the said county, or at the special sessions 
as aforesaid. 

jiuticet at XIY. (b) And be it further enacted, that on such 
i^tonidb'^^ application as aforesaid being made by two or more 
JJjJjJ^ *°*® parishes to the said justices, they are hereby autho- 
and select rized, at the said quarter sessions or at some special 

and appoint / "i r 

{b) Not to apply to any district formed under 25 & S6 
Vict. c. 61 . See sect. 42^ cl. 4. 
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stesioiis as aforesaid, to take the same into their • ^i*Met 
consideration, and to unite such and so many of the 
parishes so appljring as aforesaid; as they shall think 
tty into a district or districts for the purposes of this 
Act; and the said justices shall select and appoint 
out of the persons so nominated as aforesaid hy the 
several parishes so united into one district one fit 
and competent person to he the surveyor for such 
district composed as aforesaid, which appointment 
shall be in writing. 



XV. (e) And be it further enacted, that the names J^JJ,**' 
of the said parishes so united, and the name of the ">d of dii- 
person so appointed as district surveyor, shall be reyor to be 
redaced into writing, signed by the chairman of the and a copy 
said quarter sessions, or by the majority of theto^h"" 
magistrates present at such special sessions, and^e^^ 
shall be transmitted by him or them to the clerk of 
the peace, who shall lay the same before the justices 
assembled at the quarter sessions in and for the said 
county, or at some adjournment thereof, who are 
hereby audiorised and required to cause the same to 
be enrolled with the records of the court ; and a 
copy thereof shall be sent by such clerk of the 
peace to each of the churchwardens or the surveyor 
of each of the said parishes so united; and such Parishet 
parishes so united shall continue to form a district to form a 
for the purpose^ of this Act for the space of three three yeui^ 
years then next following, and from thenceforward twiyl"^ 
until the churchwarden of any one of the said parishes ^y^OTe***" 
so united, or the chairman of the vestry, shall, by KjJ'JotuS* 
direction and in pursuance of a resolution of the in- {f ^"^"^^'^ 



(c) Not to apply to any district formed under 25 ft 26 
Vict. e. 61. See sect 42, cl. 4. 
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•S? dSt^ habitants in vestry assembled, give twelve months^ ' 
' notice to the churchwardens and surveyor of each of ' 
the other parishes, and ta the said district surveyor 
appointed by the said justices^ and to the clerk of 
the peace of the county in which the said parishes 
are situate, of the intention of the said parish to ' 
cease to form a part of the said district ; in which 
case, from and after the expiration of the said twelve 
months' notice, the union of the said parishes into ' 
such district as aforesaid^ and the appointment of 
the said district surveyor, shall cease and determine, 
so far as may concern or be binding on the said 
parish so giving such notice as aforesaid. 

District fur- XYI. (d) And be it farther enacted, that such 
hare'power, district surveyor, when so appointed, shall, for all 
feyorfez^pt the purposcs of this Act, except the making, assess- 
in^terying j^g^ ^^^ levying the rate in and by this Act 

authorized to be made, assessed, and levied, have, as 
far as the same are applicabloi the same powers, and 
be subject and liable to the same duties, pencJties, 
and forfeitures, as any surveyor elected under the 
provisions of this Act is invested with and liable to, 
and shall have the laying out and application of all 
the fiinds raised and levied under the authority of this 
Act : provided nevertheless, that such district surveyor 
shall not expend any monies levied in any one of the 
said united parishes except for the use and benefit 
of the parish in which it is so levied, unless with the 
consent of tbe inhabitants of such parish in vestry 
assembled, for the purpose of carrying on repairs or 
beneficial improvements under the provisions of this 
Act, for the common benefit of the said united 



{d) See 26 ft 26 Vict. c. 61, s. 42, cL 4. 
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par&hes ; and such district surveyor shall annually Jjjgrt wr- 
receive from each of the parishes composing 1^^^^^^''J^ 
district respectively such salary as shall have been 
agreed upon by the several parishes in manner 
aforesaid, which salary shall be paid to such dis- 
trict surveyor by the surveyor of the highways, 
out of the money raised in each of such parishes 
under the authority of this Act; and in case of 
nonpayment thereof, the same shall be recoverable 
from the surveyors of the highways of such parishes, 
to and for his own use, in the same manner as any 
forfeiture is recoverable under this Act. 

XYII. (e) And be it further enacted, that in each when pa 
of the parishes so united into a district as aforesaid united, a 
a surveyor shall be elected, as herein mentioned, in ilS'Ip^hited 
addition to the district surveyor so appointed as nte)*^. 
aforesaid : provided nevertheless, that such surveyor 
shall only be authorized and required to make, 
assess, and levy the rate herein directed to be made, 
assessed, and levied, and from time to time pay over 
the money arising therefrom to such district sur- 
veyor. 

XVIII, (y) And whereas it is expedient in large Appointment 
and populous parishes that the repairs of the high-* directing 
ways should be under the direction and control of large pa- 
a certain number of inhabitants, to be chosen and '*'**^ 
appointed as a board for that purpose, with neces- 
sary powers : be it therefore further enacted, that in 
any parish (g) where the population by the then 



? 



fe) See 26 4c 26 Vict. c. 61, s. 42, cl. 4. 
If) Ibid. 

(g) Thi9 section extends only to parishes that repair their 
own highways. If a parish be divided into townships or 



Pown at 
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last eensosy taken from the retnms made to parliS'* 
menty exceeds the number of five thousand; if it 
shall be determined by a majoritj of two-thirds of 
the Totes of the yestrjmen present at such meet- 
ing (A) as aforesaid, to farm a board for the snpenn* 
tendenoe of the highways of the said parish, and 
for the purpose of carrying the provisions of this 
Act into effect, it shall be lawful for the said yestry 
to nominate and elect any nnmber of persons, not 
exceeding twenty nor less than five, being respec- 
ti?ely householders, and residing in and assessed to 
the rate for the rolief of the poor of the said parish, 
and also liable to be rated to the repair of the high- 
ways in the said parish under and by virtue of this 
Act, to serve the office of surveyors of the highways 
for the year ensuing ; and such persons so to be 
nominated and elected as such surveyors, or any 
three of them, shall and are hereby authorized to 
act as a board, and to be called *^ The Board for 

Kepair of the Highways in the Parish of ," 

(as the case may be), and to carry into effect the 
powers, authorities, and directions in this Act con- 
tained ; and such board are hereby authorized to 
appoint a collector, or any number of collectors, of 
the rates to be made under the authority of this 
Act, and also to employ a person of skiU and expe- 



tithlngs, each of wliich separately maintains the highways 
wilbin ity the parish cannot form a board for the maintenance 
of the highways within the differentftownships or tilhings, even 
although they propose to rate each township or tithing sepa- 
falely. M. t. Bii«*, 9 Ad. & £1. 820 ; 8 L. J. 39, m. 

(A) The words *' present at snch meeting " do not take away 
the common law right to demand a poll ; and therefore where 
two-thirds of the vestrymen present at a meeting were in 
ihTour of appointing a highway board, bat a poll was de- 
manded and reAised, the appointment of a board was held 
told. n. T. Hifw, 87 J. P. 773. 
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rience to act as an assistant surveyor (t) to the said 
board, and also a clerk to attend the said board, and 
to keep the accounts and minutes of the proceedings 
thereof 5 such assistant surveyor and clerk to be paid 
such reasonable salaries out of the said rates as the 
said board shall determine ; and upon such board 
being so nominated and elected as aforesaid all and 
every the powers and authorities given and created 
by this Act, and granted to or vested in the vestry, 
and in any person or persons as surveyor, shall, for 
the purposes of the parish so nominating and elect- 
ing such board, be and the same are hereby declared 
to be vested in the said persons so to be elected, or 
any three of them, acting as such board as afore- 
said ; and such persons or any three of them, at a 
meeting to be convened for that purpose, may and 
they are hereby authorized to nominate and appoint 
a fit and proper person to be treasurer for the de- 
posit of the monies to be collected for the purposes 
of this Act, and to take from such person good and 
sufficient security (k) for the monies to be deposited 
in his hands as aforesaid; and all monies to be 
drawn from such treasurer for the purposes of this 
Act shall be drawn by drafts or cheques to be signed 
by the said persons so to be nominated and elected 
as aforesaid, or any three of them, at some one of 
their meetings to be held under this Act, and such 

(t) An assistant surveyor appointed by the highway board 
has no daty thrown upon him of keeping accounts, and there- 
fore is not liable to penalties for not making out and laying 
before the yestry and justices in special sessions, accounts 
pursuant to sect. 44. Adams v. Lakemanf 27 L. J. M. C. 
S07:E. B. &E.616. 

{k) The giving security is not, it would seem, a eonditlon 
precedent either to the enjoyment of the oflAce, or to the 
liability to account for the monies received by the treasurer. 
i2. V. Patteton, 4 B. ft Ad. 9. 

P 
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drafts shall be respectively signed and entered in 
their books by the said clerk to be appointed as 
aforesaid: provided always, and it is hereby declared, 
that upon the expiration of the year for which soch 
board shall be elected as aforesaid, and before or on 
the day for the nomination and election of persons 
as surveyors under the authority of this Act, the 
said board shall and are hereby directed to present 
to the vestry of the parish for which tliey shall have 
acted copies of all their accounts and also of the 
minutes of their proceedings during the preceding 
year. 



Board may 
hire or pur- 
chase pre- 
mises. 



XIX. (k) And be it further ^acted, that it shall 
and may be lawful to and for such board to rent, 
or, with the consent of the vestry of any parish, to 
purchase, a fit and convenient piece of ground or 
other premises for the keeping of the implements 
and materials necessary for the reparation of the 
highways, or for the preparing the materials for 
the same respectively, and to determine and direct 
how and in what manner the highways in the said 
parish, or any or either of them, or any and what 
part or parts thereof, shall be curbed or paved with 
stone or otherwise. 



Penaltj on 
surveyor, 



XX. (I) And be it further enacted, that if any 



(A) See 25 & 26 Vict. c. 61, s. 42, d. 4. 

(0 By 25 & 26 Vict. c. 61, s. 42, d. 5. This does not ap- 
ply to the case of a district board fonned under that Act. If 
a surveyor be guilty of embezzlement, or any breach of duty, 
he may be indicted. Instead of proceeding under this section. 
B, y. Anderwn, 3 Bum's J., Highways, 587. See Morgan 
y. Leachf 10 M. & W. 558 ; and sects. 40, 42, 46, 55, &c., 
pott. He is not personally liaMe in an action for injuries 
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surveyor or distnot surveyor or assistant surveyor ««• for 
shall neglect his duty in anything required of him duty, 
by this Act, for which no particular penalty is im- 
posed^ he shall forfeit for every such offence any sum 
not exceeding five poundis. 

XXL And be it further enacted, that if any ^/^J^ 
bridge shall hereafter be built, which bridge shall uiuoiDiDg 
be liable by law to be repaired by and at the ex* hereafter to 
pense of any county or part of any county, then 
and in such case all highways leading to, passing 
over, and next adjoining to such bridge, shall be 
from time to time repaired by the parish, person, or 
body politic or corporate, or trustees of a turnpike 
road, who were by law before the erection of the 
said bridge bound to repair the said highways; 
provided nevertheless, that nothing herein contained -BMiasA 
shall extend or be construed to extend to exonerate ^'^^^^ 
or discharge any county or any part of any county 
from repairing or keeping in repair the walls, banks, 
or fences of the raised causeways and raised ap* 
preaches to any such bridge, or the land arches 
thereof. 

XXII. And be it further enacted, that the several Powen for 
powers and authorities hereby (n) vested in the sur- toriiS^imd 
▼eyor of highways, as well for the getting of mate- SSmnce'^ 
rials as the preventing and removing of all nuisances ^!^4^ 



sustained in consequence of ihe fonndroos state of the high- 
way. MachxMivn y. PeMOUy 8 Exch. 819; 8 Bxch. S)0« 
Young y, Datries, 7 H. & N. 760; confirmed Exch. Cham. 
May 15, 1863. See Hartnell y. Ryde Commissianers, 27 
J. P. 580. 

(m) See Introdaction, p. 22. 

(n) See sects. 46, 51, 53, 54, past. Such materials are 
exempt from turnpike toll. 3 Geo. 4, c. 126, s. 32. 

F 2 
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brid«M, and and annojances, shall be and the same are herebr 

rosdi at tho ■/ / - •/ 

•DdB thereof, vested in the surveyor of couDtj bridges, and the 
roads at the ends thereof repairable therewith; 
and the several penalties, forfeitures, matters, and 
things in this Act contained relating to highways 
shall be and the same are hereby extended and ap- 
plied, as far as the same are applicable, to such 
bridges, and the roads at the ends thereof as afore- 
said, the said surveyor or surveyors of county 
bridges making satisfaction and compensation for 
all trespass and damage done in the execution of 
the powers of this Act, in such and the same manner 
as the surveyors of highways are required to make 
under the provisions of this Act. 

When new XXIII. And be it further enacted, that no road 
are to be or occupatiou wav made or hereafter to be made 
jSrhj by and at the expense of any individual or private 

parishea (o), 

{o) This section is not retrospectiye in respect of roads 
completely public by dedication at the passing of this Act 
(Tiz. 1835); it applies to roads then made, and in progress of 
dedication. B. y. Westmarh, 2 Moo. & R. 305. 

A road may still become a pnblic highway, by dedieation, 
express or presumed, notwithstanding this section. The only 
effect of it is to prevent the parish from becoming liable to its 
repair, unless the requisites of the section are complied with. 
Boberts y. Hunt, 15 Q. B. 17. See Barnes y. Ward, 3 C. 
& K. 661. 

Where the road is within a district under the Public Health 
Act, 1848, it must (assuming this section to apply to the 
case) be made to the satisfaction of the local board, who may 
require it to be paved, flagged, and channelled, before any 
liability to repair it is incurred. 11 & 12 Vict. c. 63, ss. 68, 
69, 70. J2. y. DuHrffield, 32 L. J. M. C. 230. 

And where it is within a highway district under Highway 
Act, 1862, notice must be given to the highway boutl, as 
exercising the powers of the parish surveyor, (sect. 11,) in the 
manner directed by sect. 42, cl. 6. 

There is in the same Act, sect. 36, a proyision for the adop- 
tion by a parish of any driftway, private carriage, or occupation 
road, whidi see. 
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person, body politic or corporate, nor any road 
already set out or to be hereafter set out as a pri- 
vate driftway or horsepath in any award of com-^ 
missioners under an Inclosure Act, shall be deemed 
or taken to be a highway which the inhabitants of 
any parish shall be compellable or liable to re- 
pair (p), unless the person, body politic or corpo- 
rate, proposing to dedicate such highway to the use 
of the public, shall give three calendar months pre- 
vious notice in writing (q) to the surveyor of the 
parish of his intention to dedicate such highway to 
the use of the public, describing its situation and 
extent, and shall have made or shall make the same 
in a substantial manner, and of the width required 
by this Act, and to the satisfaction of the said sur- 
veyor and of any two justices of the peace of the 
division in which such highway is situate, in petty 
sessions assembled, who are hereby required, on re- 
ceiving notice from such person, or body politic or 
corporate, to view the same, and to certify (r) that 
such highway has been made in a substantial man- 
ner, and of the width required by this Act, at the 
expense of the party requiring such view, which 
certificate shall be enrolled (s) at the quarter ses- 
sions holden next after the granting thereof, then 
and in such case, after the said highway shall have 
been used by the public and duly repaired and kept 
in repair by the said person, body politic or cor- 



{p) See Introduction, p. 12. (Liability of parish to re« 
pair.) 

iq) See the form of this certificate, Schedule No. 6, post, 

(r) See the form of this certificate, Schedule No. 7, post. 

[s) The want of enrolment would not, it seems, vitiate the 
oeitiflcate, being a ministerial act. J)e Ponthieu y, Penny'> 
feather, 5 Taunt. 634. 
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porate, for the space of twelye calendar montbs, 
such highway shall for ever thereafter be kept in 
proTiM, u repair by the pariah in which it is situate : provided 
iDg utiuty of nevertheless, that on re^ipt of such notice as afore- 
'^^'*^' said the surveyor of the said pansh shall call a 
vestiy meeting of tiie inhabitants of such parish, 
and if such vestry shall deem such highway not to 
be of sufficient utility to the inhabitants of the said 
parish to justify its being kept in repair at the ex- 
pense of the said parish, any one justice of the 
peace, on the application of die said surveyor, shall 
summon the party proposing to make the new high- 
way to appear before the justices at the next special 
sessions for the hfghways to be held in and for the 
division in which the said intended highway shall 
be situate; and the question as to the utility as 
aforesaid of such highway shall be determined at 
the discretion of such justices (t)^ 

Dinecion XXIV. And bc it further enacted, that the snr* 
£^h(m to veyor of every paridi, otiier than a parish the whoiie 
be4ireetod. ^^ ^^^ ^£ wbich is within three miles of the Gene- 
ral Post Office in the city of London, shall, 
the consent of the inhabitants of atay parish in 
try assembled, or by the direction of the justices at 
a special sessions for the highways, cause (where 
there are no such stones or posts) to be erected or 
fixed in the most convenient place where two or 
more ways meet, a stone or post, with inscriptions 
thereon in large legible letters, not less than one 
inch in height, and of a proper and proportionate 



(t) There is, however, under sect. 105, an appeal to 
quarter sewlonB against the decision of the jostioes. R, y. 
J J, Derbyshire, 27 L. J. M. C. 188. 
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breadth^ contaming the name of the next market 
town^ yillagOy or other place to which the said high* 
ways tespectivel J lead, as well as stones or posts to 
mark the boundaries of the highway^ containing 
the name of the parish wherein situate ; and that 
the surveyor of every parish shall, at the several ap- 
proaches or entrances to such parts of any high* 
ways as are subject to deep or dangerous floods, 
cause to be erected graduated stones or posts as he 
shall judge to be necessary, for the guiding of tra* • 
vellers in the best and safest track through the 
floods; and also to secure horse causeways and foot 
causeways («), by posts, blocks, or stones fixed in 
the ground, or by banks of earth cast up or other- 
wise, from being passed over and spoiled by wag- 
gons, wains, carts, or carriages; and the said sur- 
veyor shall be reimbursed, out of the monies which 
shall be received by him pursuant to the directions 
of this Act, the expenses of providing and erecting 
and of keeping in repair such stones, posts, or blocks 
abeady erected or fixed, or which may hereafter be 
erected or fixed. 

XXV . And be it further enacted, that it shall be power to uie 
lawful for the surveyor to make a road through the ^^ii'm « 
grounds adjoining to any ruinous or narrow part of ^^'^^ 
any highway, (not being the site or ground whereon 
any house stands, nor being a garden, lawn, yard, 
court, park, paddock, plantation, planted walk or 
avenue to any house, or inclosed ground set apart 

(«) These words apply only to sach causeways as are by 
Ae ride of carriageways ; and therefore, the surveyor is not 
bound to protect horse and foot causeways against carriages 
at the extremities of such ways. EUis v. Woodbridge, 39 
L. J. M. C. 183; 8 C. B. (N. 8.) 290. 
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for building ground or as a nursery for trees,) to be 
made use of as a public highway whilst the old 
road is repairing or widening, making such recom- 
pense to the proprietor and occupier of such grounds 
for the damages they may thereby sustain as the 
justices at a special sessions for the highways as- 
sembled may think reasonable, such sum so awarded 
as a recompense to be recoverable in the same 
manner as any fines and forfeitures are recoverable 
under this Act. 

tor^ to XXVI. And be it further enacted, that if any 
now, ke, impediment or obstruction shall arise in any high- 
ways from accumulation of snow, or from the falling 
down of the banks on the side of such highways, 
or from any other cause, the surveyor is required 
firom time to time, and within twenty-four hours 
after notice (f) thereof from any justice of the peace 
of the county in which the parish may be situate, 
to cause the same to be removed. 

svrrejor to XXVII. And in Order to raise money for car- 

iw^Vf nto ja 

(<). ^ing the several pu^oses of this Act into execu- 

tion, be it further enacted, that a rate shall be made, 
assessed, and levied by the surveyor upon all pro- 
perty now liable to be rated and assessed to the 



(s) See the form of this notice, Sched. No. 8, post, 
(t) Where a highway district has been formed under High- 
way Act, 1862, the expenses attending the maintenance and 
repair of the highways are to be paid, in accordance with 
precepts of the highway boiud, by the overseers of the several 
pitfishes oat of monies in their hands applicable to the relief 
of the poor (s. 21), except in parishes where, for the last 
seven years, it has been the custom to levy a highway rate in 
respect of property not sabject to be asseesed to the poor rate. 
In snch parishes a highway rate is stiU to be levied. {lb.) 

See Highway Act, 1864, ss. 82, &c., by which the provi- 
sions of the former Act are repealed and others substitated. 
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Yelief of the poor : provided that the same rate shall 
also extend to sach woods, mines, and quarries of 
stone, or other hereditaments, as have heretofore 
been asually rated to the highways (u); and pro- 
vided also, that every such rate shall be signed by jgj^ J^ 
the said surveyor, and allowed by two justices of i"**«»« 
the peace (v)j and published, in the same way as 
poor rates are now allowed and published. 



(if) It was holden in one case that these words '^ asually 
rated" mean merely sach woods, &c., as had usually been 
ACtoally rated in the particular parish ; and therefore upon 
an appeal against a highway rate, it was holden that the ses- 
aions were right in inquiring whether certain woods were 
visually rated, in point of fact, at the time of the passing of 
the statute, and not whether such woods were rateable, or 
•whether they were usually rated in other parishes. R, y. 
Bose, 6 Q. B. 158 ; 13 L. J. 155, m. But in a more recent 
4»8e, the like question arose as to the rating of an underground 
stone quarry, which was worked in the same manner as a 
mine ; it did not exist at the time the Act passed, but at that 
time other quarries worked in the same manner were usually 
rated to the highway rate : Wightman, J., held that the above 
proyiso was not limited to the identical mines before actually 
rated, but applied to mines of the same class and description 
as those usually rated in the parish before the Act paissed, 
though opened and worked for the first time since the passing 
of the Act. B. y. Saunders et aL, 24 L. J. 67, m. R, y. 
ElliB, 12 L. J. M. G. 20. As to tithe rentcharge, see R, t. 
J J. if Sussex, 3 Ney. & M. 263 ; Chanter y. Glubb, 9 B. & C . 
470 ; R, y. JJ, qf Buchs, 1 B. & C. 485; R, y. Lacyy 6 B. 
& C. 702. Where a local Act for the improyement of a por- 
tion of a parish provided that any person assessed under that 
Act for any lands or tenements within the limits of the Act, 
should be released from all rates towards the paving and 
lighting any other street, road, &c., within the parish, in 
respect of other lands or tenements; it was held that this did 
not exempt an occupier of premises assessed within the local 
district from being assessed in a general highway rate imposed 
on the parish, although parts of such rate might be expended 
in paving parts of the parish out of the district. Richardson 
▼. Tubbs, 4 G. B. 304. 

(o) Where two justices by inadvertence wrote their allow- 
ance at the foot of a page in the middle of the rate, instead 
of at the end of it, — ** We do hereby consent to and allow 
the foregoing rate and assessment,"— the Gourt of Queen's 
Bench held that this was no allowance of the latter part of 

f3 
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XXYIII. And in orddr to enable the surveyor 
to form a proper jadgment of any rate to be made 
in pursuance of this Act, be it further enacted, 
that it shall be lawful for the surveyor, and he is 
hereby authorized and empowered, at all reasonable 
times (wy, to inspect, or by writing signed by him 
to grant authority to any person appointed by him 
to inspect, any of the rates made towards the relief 
of the poor of the parish of which he is surveyor, 
or the books wherein the assessments thereto shall 
be entered, without fee or reward ; and the sur- 
veyor, or person by him authorized as aforesaid, 
shall be aUowed to make a copy of such rate or 
books, or to take any extracts therefrom ; and if 
any person in whose custody or power any of the 
said rates or books shaU be, shall, when thereunto 
required in manner aforesaid, reiuse or neglect to 
prodi^ the same to the surveyor, or person so by 
him authorized as aforesaid, as the case may be, or 
to allow such cq)y or extract to be made or taken, 
at all reasonable hours in the daytime, he shall for 
every such offence forfeit and pay any sum not ex- 
ceeding five pounds. 

XXIX. And be it further enacted, that every 
rate shall contain the names of the occupiers, the 
description of the premises or property they occupy, 
and the full annual value of such premises or pro- 
perty, and shall also specify the sum in the pound 
at which it is made (x) ; and no rate to be levied or 



the late, and that payment of an aflseesment in the latter part 
oonld not be enforced by diAtreu. Re JJ. qf North Stt^" 
fi^dihirey 8S L. J. 17, m. 

(fo) See Spencdey ▼• RoMmon, 8 B. & C. 058 ; Bennett 
V. SduH&dBf 7 B. & C. 686. 

(x) See the form of the rate, Sched. No, 4, post. 
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assessed as aforesaid shall exceed at any one tiin^ (y) 
the sum of tenpence in the pounds or the snm of 
two shillings and sixpence in the pound in the whole 
in any one year : provided nevertheless, that, with 
the consent of fbur-fifldis of the inhabitants of any 
parish contributing to the highway rate assembled 
at a meeting specially called for that purpose, ten 
days previous notice of the same having been given 
by the surveyor of the said parish, the rate to be 
levied and assessed as aforesaid may be increased 
to such sum as the said inhabitants so assembled 
may think proper (z). 

XXX. Provided always, and be it further enacted, surveyor to 
that, in parishes in which the overseers of the poor to en£rce 
have power by local Acts of Pariiament to oompound i? Mrtain^'* 
with or require composition for poor rates, firom ^^'^'^^ ^"^" 
the landlords of certain houses, tenements, or here- 
ditaments, and, in case of their rafiisal to compound, 
to rate such landlords as die occupiers, tiie surveyor 
shall have the same powers, remedies, and privi- 
leges to compound and enforce composition, and, in 
case of refusal by the landlords, to assess them in 
the same proportions to the rates authorized to be 
made by this Act, as the overseers of the poor have 
by such Acts for assessing and recovering any rate 



(y) Caneurrmi ratiw cannot be made for the same period 
of time. R. v. Fordhatny U A. & E. 73. 

(z) A similar provision is contained in Highway Act, 1864, 
1.96. See 3f<»reU T. Horod^, 4 A. &£. 684. 

(a) By 13 & 14 Vict. c. 00, the vestry of any parish may 
dedm that the owners of tenements not exceeding the yearly 
value of six pounds shall be rated, instead of the oocnpiers, to 
the poor and highway rates (ss. 1, 3), the owners being rated 
on a reduced scile. (Sect. 4.) 
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made for the relief of the poor, or the compositionfii 
entered into for the same. 

Amm in XXXI. And be it further enacted, that whenever 

rectified. it shall appear to the said surveyor as aforesaid that 
there has been any omission or error in any rate of 
assessment made in pursuance of this Act of or in 
the name of any person, parson, or vicar, or of any 
house, shop, warehouse, coach-house, stable, cellar, 
vault, buildings, workshop, manufactory, garden 
ground, land, tenement, wood, tithe, mines, pits, 
or quarries of any mineral, stone, or other matter 
whatsoever, or hereditament liable to be rated for 
the purposes of this Act, it shall be lawful for the 
said surveyor as aforesaid, with the consent and 
approbation of the justices at a special sessions for 
the highways, to cause to be added or corrected in 
the said rate or assessment the name of the person, 
parson, or vicar omitted or erroneously stated, and 
a description of the property in respect of which he 
ought to be rated ; and every such addition or cor- 
rection made in any of the said rates, and signed by 
such justices, shall be as valid and effectual as if 
the same had been part of the original rate at the 
time when it was first made. 

P«"»M m«y XXXII. And be it further enacted, that it shall 

bj Justices and may be lawful for the justices at a special ses- 

ment^^' sious for the highways, on application made to them 

^^^^ by any person rated to any rate under the authority 

of this Act to be discharged therefrom, on proof of 

his inability through poverty to pay such rate, the 

surveyor having been first summoned to appear on 

the part of the parish, to order and direct that such 

person shall be excused from the payment of such rate, 
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and which order of the 8ai4 justices is hereby de« 
clared to be final with respect to such rate. 

XXXIII. And be it further enacted, that when certain per- 

' ions not 

property, or the owner or occupier in respect thereof, uaw« *© 
has, previous to the passing of this Act, been legally highiray 
exempt from the performance of statute duty, or 
from the payment of any composition in lieu thereof, 
or of highway rate, the said property and the owners 
and occupiers thereof shall be exempt from the pay- 
ment of the rate hereby imposed. 

XXXIV. And be it further enacted, that for ?»*« ^ , 
levying and recovering the said rate by this Act 
audiorized to be made, the surveyor shall have the 

same powers, remedies, and privileges as the over- 
seers of the poor in the parish have by law for the 
recovery of any rate made for the relief of the 
poor (o). 

XXXV. (h) And be it further enacted, that it Ratewe™ 

T-iiii/ii» i> • % ™*y divide 

snail be lawiul for two ratepayers of any parish, among tiiem- 
within six days next after the annual appointment conveyance 
of the surveyor, by a notice in writing, to require fo/repaSriolf 
the said surveyor to call a meeting of the ratepayers wiSlh^haii 
of the said parish, for the purpose hereafter men-^g;J^'®' 
tioned, and the said surveyor shall call such meeting ^«y**'- 
within eight days after the receipt of such notice, 
and shall give six days' previous intimation of such 
meeting ; and if at such meeting a majority of the 



(a) See Archbold's Poor Law (1 1th ed.), p. 276, and 12 
Vict. c. 14, (post,) under which the costs of distraining 
for highway rates may be recovered. 

(Jbi) This section is not to apply to any parish within a 
highway district 25 & 26 Vict. c. 61, s. 42, cl. 7. 



sur- 
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ratepayers then and there assembled shall signify 
their consent thereto, it shall and may be lawful for 
the ratepayers keeping a team or teams of two or 
more horses or beasts of draught to divide among 
themselves, in proportion to the amount of rate to 
which they may respectively be assessed, the carrying 
of the material which may be required by the said 
surveyor for the repairs of the highways within 
such parish, and that they shall be paid by the 
said surveyor for such carrying or task-work, 
within one calendar month after having performed 
such service, after such rate per cubic yard of ma* 
terial per mile, and so in proportion for any less 
distance than a mile, as shall be fixed by the justices 
at their first meeting in special sessions for the 
highways after the twenty-fifth day of March in 
every year (b), which rate the said justices are 
hereby required to fix at such special sessions : pro- 
vided always, that such carrying or task-work shall 
be performed at such times and places and in such 
manner as the said surveyor may direct (the periods 
of spring, seed-time, and harvest always excepted); 
and that in case the said surveyor shall not approve 
of the manner in which such carrying or task- work 
shaU be performed, it shall be lawful for the justices 
at a special sessions for the highways to hear the 
complaint of such surveyor in that respect, and to 
award such pecuniary redress or forfeiture against 
the party offending as to them shall appear 
reasonable. 

w^al^t XXXVI. And be it further enacted, that the 



(b) This proviBion as to the time is directory only. 22. v. 
J J, qf Leicestershire, 7 B. & C. 6. 
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Borveyor of any parish, the consent of the majority Jj^ appoiai 
of the inhabitants in vestry assembled being first wUMtor of 
had and obtained, may from time to time appoint (e) 
any number of colleotors of the said rates, and may 
remove any such collector, and appoint another in 
his stead, and make such allowance to such collector, 
oat of the monies to be received under this Act, as 
the said inhabitants in vestry assembled shall think 
reasonable; and the said collector is hereby de- 
clared to have all the same powers, remedies, and 
privileges for the levying and enforcing the payment 
of such rates as the surveyor nominated or appointed 
under the authority of this Act. 

XXXVII. And be it further enacted, that it s^mrity to 
shall be lawful for the said surveyor and he isfromooi- 
hereby required to take security from every collector 
appointed by virtue of this Act, for the due ezecu<* 

tion of his office as collector, which security shall be 
to the full amount of the sum likely to be in the 
hands of the said collector at any one time, and 
shall be by bond without stamp. 

XXXVIII. And be it further enacted, that every ooneetorfo 
collector appointed by virtue of this Act shall under ^^Vr 
his hand, and at such time and in such manner as the ^^J^^ 
surveyor may direct, deliver to the said surveyor as ^^^^^ 
aforesaid true and perfect accounts in writing of all 
monies which shall have been by such collector re- 
ceived by virtue of this Act, and also a list of the 

(e) If the appointment be in writing, which Is not neees- 
MUry, it wiU require a stamp. See R, y. Lew, 8 B. & G. 665. 

(d) It would seem that the appointment may be complete, 
•l^ough the security has not been gi?en. R, v. Patieson, 
4B.&Ad.9. 
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names of all such persons as shall have neglected or 
refused to pay their respective rates, and of the 
monies due from them respectively \ and that every 
such collector shall pay all such monies as shall re- 
main due from him to the said surveyor as afore- 
said ; and if any such collector shall refuse or neglect 
to make and render such account, or to produce and 
deliver up the list of persons neglecting and refusing 
to pay their rates iis aforesaid, or to make payments 
as aforesaid, or shall refuse or wilfully neglect to 
deliver to the said surveyor as aforesaid, or to such 
person as he shall appoint to receive the same, 
within three days after being thereunto required 
by the said surveyor as aforesaid, by notice in 
writing under his hand given to or left at the usual 
place of abode of such collector, all books, papers, 
and writings in his custody or power relating to the 
execution of this Act, or to give satisfaction to the 
said surveyor as aforesaid respecting the same, then 
and in every such case, upon complaint made by 
the said surveyor as aforesaid of any such refusal or 
' wilful neglect as aforesaid to any justice of the 
peace, such justice may and he is hereby authorized 
and required to issue a summons under his hand for 
thecollector so refusing or neglectingto appear before 
any two justices of the peace; and upon the said 
collector appearing, or having been so summoned 
and not appearing, without some sufficient or rea- 
sonable excuse, or not being found, it shall be lawful 
for the said two justices to hear and determine the 
matter ; and if, upon confession of the party, or by 
the testimony of any credible witness on oath, it 
shall appear to such justices that any monies remain 
due from such collector, such justices may and they 
are hereby authorized and required, upon nonpay- 
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knent thereof, by warrant under their hands, to cause 
such money to be levied by distress and sale of the 
goods and chattels of such collector; and if no 
goods and chattels of such collector shall be found 
sufficient to answer and satisfy the said money, and 
the charges of distraining and selling the said 
goods and chattels, then and in every such case 
such justices ' shall and they are hereby required to 
commit such o£Pender to the common gaol or house 
of correction for the county, city, or place where 
such offender shall be or reside, there to be kept to 
hard labour for a period not exceeding six calendar 
months, or until he shall have paid such monies as 
aforesaid, or compounded with the surveyor as 
aforesaid for such money (which composition the 
said surveyor, with the consent of the inhabitants 
in vestry, or, in any parish where they do not meet 
in vestry, with the consent of the inhabitants con- 
tributing to the highway rate, at a public meeting 
assembled, is hereby empowered to make and re- 
ceive) ; or if it shall appear to such justices that 
snch collector had refused or wilfully neglected to 
render and give such accounts, or to produce and 
deliver the list of persons neglecting and refusing to 
pay their rates as aforesaid, or that any books, 
papers, or writings relating to the execution of this 
Act remained in the hands or in the custody or 
power of such collector, and he refused or wilfully 
neglected to deliver or give satisfaction respecting 
the same as aforesaid, then and in every such case 
such collector shall, on conviction thereof, forfeit for 
such offence any sum not exceeding twenty pounds, 
and in default of payment thereof shall be committed 
to the common gaol or house of correction for thq 
county, city, or place where such offender shall be 
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or residei there to be kept to hard labour for a period 
not exceeding four calendar montlis, or until he 
shall have given a true and perfect account as afore- 
said, and delivered such list as aforesaid, and de* 
livered up such books, papers, and writings, or give 
satisfaction in respect thereof to the surveyor : pro* 
vided always, that no conviction or imprisonment 
of such collector as aforesaid shall exonerate or dis- 
charge any security taken from him on his appoint- 
ment as aforesaid. 

sepittate XXXIX. (e) And be it further enacted, that the 

be kept. surveyor in every parish shall keep separate and 
distinct accounts of the monies levied for the high- 
way rate; and such accounts shall specify the dif- 
ferent sums, and the times when and the persons to 
whom and by whom the same shall have been col- 
lected and paid. 

8^<vw to XL. (/) And be it further enacted, that the said 
and aoeount suTveyor, district survcyor, or assistant surveyor, as 
feoeiTed,«cc.; the casc may be, shall and he is hereby required 
from time to time to keep a book, in which shall be 
entered a just and true and particular account of all 
money which shall have come to his hands as sur- 
veyor, district surveyor, or assistant surveyor of the 
parish for the purposes of this Act, and to whom, 
and on what occasion, and for what work, and m 
what place, and on what day he shall have paid or 
applied the same, and also an account of all tools, 
materials, implements, and other things provided 

(«) This section does not apply to the highway board of any 
district formed under 25 & 26 Vict. c. 61. Bee sect. 42, 
cl. 8. 

(/) Idem. 
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by him for the repair of the said highways; and ^^,^<^ 
mich book shall at aH reasonable times be open to ^^^!^,^^' 
the inspection of every inhabitant rated to the high^ 
way rate of the parish, or of any of the parishes 
united into a district, without fee or reward, and 
every snch inhabitant may take copies or extracts 
from the said book, or any part thereof, without 
paying for the same ; and in case the said surveyor, 
district surveyor, or assistant surveyor shall neglect 
to provide such book, or to enter therein every sum 
received or paid by him within one week after the 
same shall have been received or paid, or shall re- 
fuse to permit or shall not permit any such inha- 
bitant as aforesaid at any reasonable time to inspect 
the same, or take copies or extracts as aforesaid, 
such surveyor, district surveyor, or assistant sur- 
veyor shall forfeit and pay any sum not exceeding 
five pounds for each default, to be levied and applied 
in manner herein provided (^). 

XLI. And be it flirther enacted, that all the said The jropotgr 

in allbooUy 

books, papers, writings, and accounts, and all ma- &c.,tobe 
terials, tools, and implements which shall be pro- Tr^ej^ior 
vided in pursuance of this Act, for repairing or ulLg^^ 
preserving the highways, and also the scrapings of 
the said highways, shall be vested in the surveyor 
for the time being (A), or in case a district surveyor - 
shall be appointed, then all such books, papers, 



(g) See the form of this aceoant, Sched. No. 5, post, 
{h) In any indictment for felony or misdemeanor committed 
on or with respect to such materials, tools, or implements, 
(7 Geo. 4, c. 04, s. 16,) and in any information or complaint 
relating to the same, (11 & 12 Vict. c. 43, s. 4,] it is suf- 
ficient to describe them as the property of the surveyor or 
tarveyors for the time being, without naming him or them. 
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writings, and acconnts, and all materialsi tools, im^ 
plements, and scrapings, shall be invested in the 
district surveyor. 

suireyor, XLII. And be it further enacted, that the said 

on qoittiog ' 

office, to surveyor, district surveyor, or assistant surveyor 

books, ftc. shall, within fourteen days after leaving his office, 

tng rai^ ' deliver such books and accounts verified as herein 

▼ejor (*). (jirgg^ j^ together with all such sums of money as 

shall be due from him, and likewise all tools, ma- 
terials, implements, and other things as aforesaid, to 
his successor in office, or retain the same in his 
hands, and account for them in his next account, if 
he shall be continued surveyor or district surveyor 
^^«j^'o' of such parish in the succeeding year ; and in case 
such surveyor or district surveyor shall neglect to 
deliver within such time as aforesaid the said 
books, papers, writings, and accounts, and such 
tools, materials, implements, and other things, in 
manner aforesaid, he shall for every such offence 
forfeit any sum not exceeding five pounds ; and in 
case he shall make default in the paying or ac- 
counting for the money so due from him within the 
time and according to the directions aforesaid he 
shall forfeit double the money so due. 

In eaaaof XLIII. (t) And be it further enacted, that in case 

■orvejor, of the death of any such surveyor, district surveyor, 

Mooa^ ^ or assistant surveyor, before he shall have paid and 

fully satisfied all the monies which he shall have 



(A) As to actions against outgoing surveyors to recover 
balances due from them, or the parish books detained, see 
Hendebourck v. Langton, 10 B. & C. 546 : Addison v. Bttundf 
4 A. & £. 799 ; 7 Car. & P. 285. 

(«) This section is not to apply to the highway board of any 
district formed under the 25 & 26 Vict. c. 61. See sect. 42, 
d. 8. 
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deceived by virtue of this Act, then and in every 
such case the executors or administrators of such 
surveyor^ district surveyor, or assistant surveyor so 
dying shall pay and satisfy the same, out of his 
estate and effects, unto the succeeding surveyor, 
district surveyor, or assistant surveyor, in like man- 
ner as other debts are directed by law to be dis- 
charged by such executors or administrators, and 
also shall deliver up aU books, papers, writings, 
assessments, tools, materials, and implements, and 
ether things concerning his office, wUch shall have 
come to the hands of such executors or administra* 
tors, who shaU and may plead such payment in any 
action or suit which may be brought against them 
on account of the said estate atid effects, and give 
the same in evidence ; and in case of the nonpay- 
ment of such monies, or the non-delivery of such 
books, papers, writings, assessments, tools, materials, 
implements, and things for the space of one calendar 
month after demand made thereof in writing by or 
on behalf of the said succeeding surveyor, it shall 
be lawful for the said succeeding surveyor to com- 
mence and prosecute an action or actions in any of 
His Majesty's courts of record at Westminster, 
against such executors or administrators, for the re- 
covery of the said monies, or for the recovery of 
damages for the detention of such books, papers, 
writings, assessments, tools, materials, implements, 
and thing's, in which action or actions full costs 
of suit shall be recovered by the said succeeding 
surveyor. 

XLIV. (h) And be it further enacted, that within Yewiy ae- 
fourteen days after the election or appointment of be made by 
surveyor, as herein directed, the accounts as afore- icc!^uk?iaid 

(A) See note (t), sect. 43« 
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before the said made in writing, and signed by the surveyor, 
special MS- district surveyor, or assistant surveyor (I), for the 

•Ions for tbe ,. « „ . j j j. i j 

highways, year preceding, oi all monies received and disbursed 
by virtue of this Act, ending on the day of the 
election or appointment of surveyor, shall be made 
up, balanced, and laid before the parishioners in 
vestry assembled, who may, if they think fit, order 
an abstract thereof to be printed and published; 
and within one calendar month after the election or 
appointment of surveyor, as herein directed, the said 
accounts shall be signed by the surveyor, district 
surveyor, or assistant surveyor for the year pre- 
cediog, and laid before the justices of the peace at a 
special sessions for the highways holden at the place 
nearest to the parish or district for which such 
surveyor shall have been appointed, and such 
justices are hereby authorized and required to 
examine him as to the truth of the said accounts, or 
Subject to of Ally charge contained therein : provided always, 
appeal. ^^^ |f ^^j person chargeable to the rate authorized 
to be made by this Act has any complaint against 
such accounts, or the application of the monies 
received by the said surveyor, it shall be lawful for 
any such inhabitant to make his complaint (m) 
thereof to such justices at the time of the verification 
of such accounts as aforesaid, aud the said justices 
are hereby required to hear such complaint, and, if 
they shall think fit, to examine such surveyor upon 

(l) This does not apply to an assistant surveyor appointed 
by the highway board of a parish under sect. 18. He has no 
duty thrown upon him of keeping accounts. Per Erie, J., 
"The term ' assistant surveyor' has got into several secUons 
of the Act apparently without any reason." See sects. 40, 41, 
42. Adams v. Lakeman, 27 L. J. M. C.307. 

(m) There is no appeal to the quarter sessions against the 
allowance of the surveyor's accounts : R. v. JJ, of West 
Biding of Yorkshire, 1 A. & £. (N. S.) 624. And the Court 
of Queen's Bench will not grant a mandamus to the special 
sessions, after they have once adjudicated and passed the 
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oath^ and to make such order thereon as to them svrrejon 
shall seem meet : provided nevertheless^ that the nndelTtiie 
several surveyors appointed under the authority ot^f^^^ 
the said Act passed in the thirteenth year of the j^^'i^t 
reign of his late Majesty King George the Third ^^If^ 
shall produce such books and statement, and pass >5th March, 
their accounts before the justices at a special sessions 
for the highways to be holden within their respective 
divisions, in the week next after that in which the 
twenty-fifth day of March shall be, in the year of 
our Lord one thousand eight hundred and thirty- 
six, and pay the balances thereof to the surveyor to 
be chosen in pursuance of this Act, in the same man* 
ner as they would have done to the surveyors to have 
been appointed as if this Act had not been passed. 

XLY. (n) And be it further enacted, that it shall Jiu»eM to 
and may be lawful for the justices of the peace MMions for 
within their respective divisions, or any two or more SSui!du 
of them, and they are hereby required, to hold not 
less than eight, nor more tban twelve special ses- 
sions in every year for executing the purposes of 
this Act, the days of the holding thereof to be ap- 
pointed at a special sessions to be held within four- 

acoonnts, to re-examine them, although it appear that improper 
items have passed, and the justices admit that they did not 
inyestSgate the ease fully, believing that an appeal lay. 

But a eomptavtt under this section may be made the subject 
of an appeal to one of the superior courts under 20 & 21 Vict. 
e. 43, even though the special sessions make no order on such 
complaint, otherwise than by allowing the surveyor's accounts. 
Tawruend v. Reed, 80 L. J. M. C. 223. 

Where an appeal had been made to quarter sessions, and 
dismissed on the ground that they had no jurisdiction to hear 
it, it was held, that costs might be given to the respondent 
under 12 & 13 Yict. c. 46, ss. 5, 6. B. v. Padtoick, 21 L. J. 
M.G. 113. 

VThere a surveyor had improperly allowed the time for pro- 
dneing and passing his accounts to elapse, the Court of Queen's 
Bench compelled him by mandamus to produce them. M, v. 
Zeuns, 1 Dowl. P. C. 530. R. y. Round, 4 Ad. & E. 139. 

(n) See note (t), sect, 43. 
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▲t guch ses- 
tiont Bur- 
Teyor to 
Teriiy his 
aooounto, 
and make 
rotarnn of 
the state of 
the roads, 
4cc. (j».) 



teen days after the twentieth day of March in every 
year : provided always, that it shall not he necessary 
to cause any notice to be given or sent to any jus- 
tice acting and residing within such limits of the 
day or time of the holding thereof; and at the said 
special sessions held next after the twenty-fifth day 
of March in every year ((?), the surveyor of each of 
the parishes within their respective divisions shall 
verify his accounts, and shall make a return in 
writing to such special sessions of the state of all 
the roads, common highways, bridges, causeways, 
hedges, ditches, and watercourses appertaining 
thereto, and of all nuisances and encroachments, if 
any, made upon the several highways within the 
parish for which he was surveyor, as well as the 
extent of the different highways which the said 
parish is liable to repair, what part thereof has been 
repaired, and with what materials, at what expense, 
and what was the amount levied during the time ha 
was surveyor of the said parish (p). 

(o) See 12 & 13 Vict. c. 35, 8. 1, post, and, for form of 
return, Sched. No. 9, post, 

(p) By Highway Act, 1864, s. 46, the justices assembled 
in petty sessions may exercise any jurisdiction which they are 
authorized under the Highway Acts, or any of them, to exer- 
cise in special sessions. A question therefore ai'ises whether 
this does not, in effect, amount to a repeal of sect. 45, Highway 
Act, 1855, or, at least, render any appointment of special ses- 
sions unnecessary ? It will, however, be more safe to suppose 
that the framers of the clause had no such intention, and to . 
appoint special sessions as usual. See South Wahs Highway 
Act, s. 42. 

Another question however sugprests itself. By sect. 37, (High- 
way Act, 1864,) any person aggrieved by any rate made under 
the precept of a highway board on the ground of incorrectness, 
inequality, or unfairness, may appeal to the justices in special 
sessions in manner directed by 6 & 7 Will. 4, c. 96, ue., to 
one of the four special sessions appointed '* for hearing ap- 
peals against the rates of the several parishes within their 
respective divisions." Are the justices in petty sessions au- 
thorized under the above sections to hear appeals against high- 
way rates ? Semble not, but it is not very easy to say why D«k. 
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XLVI. And be it further enacted, that in every surveyor 

' •' may oon- 

parish the surveyor may and is hereby authorized, tract for 
with the consent of the inhabitantiS in vestry assem- carrying 
bled, to contract for purchasing, getting, and carrying but not id 
the materials required for the repair of the high- eoni^ct, ot^ 
way J and if any surveyor shall have any part, JJ^J^Jj^ or 
share, or interest, directly or indirectly, in any con-*J}J!j^J^^ 
tract or bargain for work or materials to be made, JJShouuf-** 
done, or provided upon, for or on account of any of cence ^m 
the highway or other works whatsoever under his 
care or management, or shall upon his own account, 
directly or indirectly, use or let to hire any team, 
or use or sell or dispose of any materials to be used 
or employed in making or repairing such highway 
or other works as aforesaid, (unless a licence in 
writing for the sale of any such materials, or to let 
to hire any such team, be first obtained from two 
justices of the peace in special sessions assembled,) penalty. 
he shall forfeit for every such offence, on conviction, 
any sum not exceeding ten pounds, and be for ever 
after incapable of being employed as a surveyor with 
a salary under the authority of this Act (q). 

XLVII. And be it further enacted, that if any Penalty on 

*' taking away 

person shall, without the consent of the surveyor, materials 
take away materials which shall have been purchased, to sarveyor. 
gotten, dug, or gathered for the repair or use of any 
highway, or any materials out of any quarry which 
shall have been made, dug, or opened for the purpose 
of getting materials for any highway, before the 
surveyor and his workmen shall have discontinued 



(q) By '< Highway Act, 1S64," 8. 20, this section does not 
apply to the highway board of any highway district, or to any 
parish within a highway district, and notwithstanding any- 
thing contained in 26 & 27 Vict. c. 61, or in any other Act, any 
waywarden may, with the Ucence of two justices, contract 
for the supply or cartage of materials within his parish. 

a 



122 HIGHWAY ACT, 1835. 

working therein for the space of six weeks (except 
the owner of any private grounds, and persons 
authorized by such owner to get materials in such 
. quarry for his own private use, and not for sale), 
every person so offending shall for every such offence 
forfeit and pay, on conviction thereof, any sum not 
exceeding ten pounds. 

Land ai- XLVIII. And whercas under Acts of Parliament 

parish for heretofore made and which may hereafter be made 
when ex- for the inclosiug of waste land, parcels of land 
be mm! ™*^ have been and may be expressly allotted to parishes 
or to the surveyor of the highways for the purpose 
of obtaining materials for the repair of the high- 
ways in such parish, and the materials in such 
parcels of land have been and may be exhausted ; 
be it therefore enacted, that in such cases it shall 
and may be lawful for the surveyor of such parish 
for the time being, by and with the consent of the 
vestry, and he is hereby authorized and required, 
with the consent in writing of the justices of the 
peace at a special sessions for the highways, to 
sell and convey to some person whose lands adjoin 
thereto, or, if he refuse to purchase, to any other 
person, the said parcels of land from which the said 
materials have been so exhausted as aforesaid, at 
and for such price as the said justices may deem 
fair and reasonable, and with the money arising 
therefrom, and with such consent as aforesaid, to 
purchase other lands in lieu thereof (r). 

(r) The Btat. 8 & 9 Vict. c. 71, extends this provision to all 
lands belonging to parishes or to the surveyor of the high- 
ways, for the purpose of obtaining mateiials for the repair of 
the highways in such parishes, which had been or thereafter 
should be used for that purpose, as soon as the material shall 
have been exhausted. 

It would seem that a sale to the surveyor would not be bad 
if made without fraud. B. v. JJ, of Cambridgeshire, 4 
Ad. &K. lli: 
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XLIX. And be it further enacted, that it shall Tenant tot 
be in the power of tenants for life, ecclesiastical and may re-' 
lay corporations, and the proprietors of entailed damagei. 
estates, and of the trustees and guardians of anj 
person under any legal disability or incapacity, to 
give up and renounce every claim of damage or 
compensation for such ground and materials as any 
highway may occupy on their respective properties, 
and that such renunciation shall be equally binding 
on the heirs and successors of such persons : pro- 
vided nevertheless, that such renunciation of claim 
of damage or compensation be in writing, and signed 
by such tenant for life, proprietor, trustee, or guar- 
dian, in the presence of two witnesses, or in the 
case of corporations in such manner and form as is 
usually adopted by such corporations respectively ; 
and such renunciation shall be enrolled at the quarter 
sessions which shall be held next after the signing 
or execution thereof. 

L. And be it further enacted, that when any lands Persons en- 
or tenements have been or shall be given for main- lands for^ 
tenance of highways, the profits and proceeds of w'^^^higii. 
which are to be applied and disposed of for no other JSuet^ 
use, intent, , or purpose whatsoever, all persons who ^SemoS^ 
are or shall be enfeoffed or trusted with any such improved 

Talae,with 

lands or tenements shall, and they are hereby au- oonsent of 
thorized and required to let them to farm at the 
most improved yearly value, without fine, for any 
term not exceeding ninety-nine years: provided 
nevertheless, that previous to the granting of such 
lease the consent of the justices at a special sessions 
for the highways, neither of such justices being in- 
terested therein, by writing under their hands, shall 
be obtained as to. the amount of rent to be received 

and the duration of the term. 

q2 
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Hateriah LI. And be it farther enacted, that it shall and 

where and 

in what mav be lawful for every such surveyor, in any waste 
be taken bj land or common ground, river or brook, within the 
BunreyoTf. p^^yjgjj f^^ which he shall be surveyor, or within any 

other parish wherein gravel, sand, stone, or other 
materials are respectively likely to be found, (in case 
sufficient cannot be conveniently had within the 
parish where the same are to be employed, and 
sufficient shall be left for the use of the roads in such 
other parish,) to search for, dig, get, and carry awaj 
the same, so that the said surveyor doth not thereby 
divert or interrupt the coui*Re of such river or brook, 
or prejudice or dam^e any building, highway^ or 
ford, nor dig or get the same out of any river or 
brook within the distance of one hundred and fifty 
feet above or below any bridge, nor within the like 
Power to distance of any dam or weir ; and likewise to gather 
•tones with- stoucs lying upon any lands or grounds within the 
satisfaction, parish where such highway shall be, for such service 
tion to be*^^* &nd purpose, and to take and carry away so much 
damaies ^^ ^^^ Said materials as by the discretion of the said 
^in? tLm'' surveyor shall be thought necessary to be employed 
away. jn the amendment of the said highways, without 

making any satisfaction for the said materials, but 
satisfaction shall be made for all damages done to 
the lands or grounds of any person or persons by 
carrying away the same, in the manner hereinafter 
directed for getting and carrying materials in in- 
closed lands or grrounds ; but no such stones shall 
be gathered without the consent of the owner of 
such lands or grounds, or a licence for that purpose 
from two justices at a special sessions for the high- 
ways, after having summoned such owner to come 
• Sic. before him,* and heard his reasons, if he shall ap- 
pear and give any, for refusing his consent 
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LII. Provided always^ and be it further enacted^ SSdto "i 
that nothing in this Act contained relative to the i>eMfa* *«• 
gathering or getting of stones or other materials shall 
extend to any quantity of stones or other materials 
thrown up by the sea, commonly called beach, where 
the removal of the same would cause any damage or 
injury by inundation to the lands adjoining, or in- 
creased danger of encroachment by the sea (g). 

LIII. And be it further enacted, that it shall Notice to be 
not be lawful for any surveyor, or any other person materials 
acting under the authority of this Act, to dig, fr?min? 
gather, get, take, or carry away any materials for *^*®^^*°**- 
making or repairing any highway out of or from 
any inclosed land or ground (r) until one calendar 
month's notice in writing, signed by the surveyor, 
shall have been given to the owner of the premises 
from which such materials are intended to be taken, 
or to his known agent, and to the occupier of the 
premises from which such materials are intended to 
be taken, or left at the house or last or usual place 
of abode of such owner or agent, and also of such 
occupier, to appear before the justices at a special 
sessions for the highways, to show cause why such 
materials shall not be had therefrom; and in caseiftheoocu- 
such owner, agent, or occupier shall attend pursuant ^un^^ 
to such notice, but shall not show sufficient cause to !!S^^^^o 

{q) See Padwiek v. Knight, 7 Ezch. 854; 22 L. J. 
Ezch. 198. 

(r) By Stat. 4 & 6 Vict. c. 61, lands in the exclusive occU« 
pation of any one or more persons for agricnltaral purposes, 
shall be deemed to be inclosed lands within the meaning of 
this and the next sections, and of a similar section in the 
Turnpike Act, 3 Geo. 4, c. 126, although the same may not be 
separated from any adjoining lands or grounds of other 
persons, or from the highways, by any fence or other in- 
dosure. 
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deciS* '^^^ ^® contrary, such jastices shall, if they think 
thenon. proper, authorize (r) such surveyor or ol^er person 
to dig, get, gather, take, and carry away such ma- 
terials at such time or times as to such justices shall 
seem proper ; and if such owner, agent, or occupier 
shall neglect or refuse to appear hy himself or his 
agent, the said justices shall and may (upon proof 
on oath of the service of such notice) make such 
order therein as they shall think fit, as fully and 
effectually to all intents and purposes as if such 
owner or occupier, or his agent, had attended. 



If sufficient 
materials 
cannot be 
found in 
waste lands, 
ftc, sur- 
veyor may 
take them 
from 

several or 
inclosed 
lands or 
grounds, 
making 
satisfttetion 
to the 
owners. 



LIY. And be it further enacted, tHat it shall be 
lawful for every such surveyor, for the use aforesaid, 
by licence in writing from the justices at a special 
sessions for the highways, to search for, dig, and 
get materials (if sufficient cannot be had conveni- 
ently within such waste lands, common grounds, 
rivers, or brooks), in or through any of the several or 
inclosed («) lands or grounds of any person whomso- 
ever (such lands or grounds not being a garden, yard, 
avenue to a house, lawn, park, paddock, or inclosed 
plantation, or inclosed wood not exceeding one huU'- 
dred acres in extent), within the parish where the 
same shall be wanted, or within any other parish (t) 
adjoining or lying near to the highway for which 
such materials shall be required, if it shall appear to 
such justices that sufficient materials cannot be 
conveniently had in the parish where such highways 
lie, or in tjie waste lands, or common grounds, 
rivers, or brooks of such adjacent parish, and that a 



(r) See the form of this authority, Sched. No. 10, past. 
Is) See note (r), p. 125. 

(t) See the form of a licence to get materials in another 
parish, Sched. No. 11, past. 



5 & 6 WILLIAM IV. Cap. 60. 127 

sufficient quantity of materials will be left for the use 
of the parish where the same shall be^ and to take 
and carry away so much of the said materials as by 
the discretion of the said surveyor shall be thought 
necessary to be employed in the amendment of the 
said highways ; the said surveyor making such satis- 
faction for the materials which may be got or taken 
away^ and also for the damage done to such lands 
or grounds by the getting and carrying away the 
same^ as shall be settled and ascertained by order 
of the justices at a special sessions for the high- 
ways (tt). 

LV. And be it further enacted, that if any sur- if aurreyor 
veyor or person employed by him shall, by reason pits or hoiM 
of the searching for, digging, or getting any ma- mioeriai^ he 
teriak for repairing any highways, make any pit ^tZ 
or hole in lands, common grounds, rivers, or brooks So^d*down 
as aforesaid wherein such materials shall be found, l^, '®"®®^ 
he shall forthwith cause the same to be sufficiently 
fenced off, and such fence supported and repaired 
during such time as the said pit or hole shall con- 
tinue open ; and within three days after such pit or 
hole shall be opened or made, where no materials 
shall be found, cause the same to be forthwith filled 
up, levelled, and covered with the turf or clod 
which was dug out of the same ; and where any 

(tt) The sufficiency of amends is to be determined by 
justices, and not by a jury ; and where a surveyor took ma- 
terials, as authorized by this section, and was sued ibr the 
damage, and paid money into court, as ascertained and settled 
by the justices, it was held that the sufficiency could not be 
questioned at Nisi Prius. Pet ere v. Clareon, 7 M. & G. 548. 

The satisfaction should be awarded to the owner, or the oc- 
cupier, or to both, in proportion to the damage done to the 
interests of the one or the other or of both, and the order 
most specify the particular land from which the materials are 
to be obtained. B, v. Manning, 1 Barr. 377. 
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such materials shall be found, within fourteen days 

after having dug up sufficient materials in such pit 

or hole, cause the same to be filled up or sloped 

down, and fenced off, if required by the owner of 

and in like the land or ground, and so continued ; and every 

thoMsireadj survcyor shall, within twenty-one days after he shidl 

°^ ^' have been appointed to that office, cause all the said 

pits and holes which shall then be open and not 

likely to be further useiiil to be filled up or sloped 

down in manner aforesaid, and if they are likely to 

be further useful, he shall secure the same by posts 

and rails or other fences to prevent accidents to 

l^j^r?^ P«™<>°^ 0^ ^*^'e; and in case such surveyor or 
neglect persou shall neglect to fill up, slope down, or fence 
off such pit or hole in manner and within the time 
aforesaid, he shall forfeit the sum of ten shillings 
for every such default; and in case such surveyor 
or person shall neglect to fence off such pit or hole, 
or to slope down the same, as hereinbefore directed, 
for the space of six days after he shall have received 
notice for either of those purposes firom any justice 
of the peace, or firom the owner or occupier of such 
several ground, river, or brook, dr any person having 
right of common within such common or waste 
lands as aforesaid, and such neglect and notice shall 
be proved upon oath before the justices at a special 
sessions for the highways, such surveyor, person, or 
persons shall forfeit and pay any sum not exceeding 
ten pounds for such neglect, to be determined and 
adjudged by such justices, and to be laid out and 
applied in the fencing off, filling up, or sloping 
down such pit or hole, and toward the repair of the 
roads in the parish where the offence shall be com- 
mitted, in such manner as the said justices shall 
direct and appoint^ which forfeiture, in case the 
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same be not forthwith paid, shall be levied as other 
forfeitures are hereinafter directed to be levied («)• 

LYI. And be it further enacted, that if any sur- penaitjon 
veyor or district surveyor shall lay or cause to be JJj^ilg'.JJiuiy 
laid any heap of stone, or any other matter or thing Ji^^®^.^ 
whatsoever, upon any highway, and allow the s^Me g ^J^^^®** 
to remain there at night, to the danger or personal ^"^^ 
damage of any person passing thereon, all due and 
reasonable precaution not having been taken by the 
said surveyor to guard against the same, he shall 
forfeit for every such offence any sum not exceed- 
ing five pounds. 

LVII. And be it further enacted, that if any sorvejor 
surveyor shall dig or cause to be dug materials for m'm'^^ 
the highways, whereby any bridge, mill, building, ^^ Jj^" 
dam, highway, occupation road, ford, mines, or tin ^^'J^i ^x^ 
works, or other work, may be damaged or endan- «««iin« w« 
gered, he shall forfeit for every such offence, on 
conviction, any sum not exceeding five pounds, at 
the discretion of the justices before whom the com- 
plaint thereof shall be made, notwithstanding his 
liability to any civil action to which he may make 
himself liable by such act. 

LVIII. And whereas it frequently happens that where a 
the boundaries of parishes pass across or through in two ^ 
the middle of a common highway, and one side of^^^to 
such highway is situated in one parish and the other ^I^SS'J^ 
side in another parish, whereby great inconve- ^^ i^^ 
niences often arise in repairing the same; be it«»^i>(«)> 

(tt) See secto. 101, 103. 

(o) If a parish be within two counties, and a highway 
lying in one part be out of repair, it seems tiiat an indictment 

q3 
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enacted, that the justices at a special sessions foir 
the highways, on complaint (w) of any surveyor of 
any parish (stating in writing, and on a plan there- 
unto annexed, that there is such a highway, one 
side whereof ought to be repaired by one parish, 
and the other side by another, and particularly 
describing the same by metes, bounds, and admea- 
surement thereof), may issue their summons (^), 
with a copy of such writing and plan thereunto an- 
nexed, to the surveyor of such other parish, to ap- 
pear before them on a day mentioned in such sum- 
mons ; and if the parties appear, such justices may 
then proceed finally to decide the matter, in man- 
ner herein mentioned, in case all the parties shall 
consent thereto; but in case the surveyor sum- 
moned shall not appear on such first summons, or 
appearing shall require further time, such justices 
shall adjourn the further consideration of the matter 
for any further time, not more than twenty-one 
days nor less than fourteen days &om the date of 
such adjournment, of which the surveyor not ap- 
pearing, or appearing shall requu*e further time, 
shall have notice, on which day the said justices 
shall proceed to hear the parties and their witnessies, 
and, whether the party summoned does or does 
not appear, shall proceed to examine and finally 
determine the matter in form following ; (that is to 
say,) that it shall and may be lawful for such jus- 
tices, and they are hereby required to divide the 



Bhould be against the whole parish, and not only against that 
part of it. B, v. Clifton, 5 .T. R. 498. R. v. Westtm, 
4 BuiT. 2057. R. v. St. Panera9, Peake, N. P. 219. 

(to) See the form of this complaint or information, Sehed. 
Ko. 12, pott, 

(x) See the form of this summons, Sched. No. 13, p&9t. 
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whole of such common highway^ hj a trt^nsverse 
line crossing such highway^ into equal parts, or into 
such unequal parts and proportions as, in consider- 
ation of the soil, waters, floods, and inequality of 
such highway, or any other circumstances attend- 
ing the same, they in their discretion shall think 
just and right, and to declare, adjudge, and order (y) 
that the whole of such highway, on both sides 
thereof, in any of such parts shall be maintained 
and repaired by one of such parishes, and that the 
whole thereof on both sides, in the other of such 
parts, shall be maintained and repaired by the other 
of such parishes, and shall cause such their order, 
and a plan of such highway, and the allotment 
thereof, as before mentioned, to be fairly delineated 
on paper or parchment, and filed with the clerk of 
the peace of the county in which such highway 
shall happen to lie, and shall also cause such posts, 
stones, or other boundaries to be placed and set up 



(p) See the form of this order, Sched. No. 14, post. Where 
two townships, A. and B., in the same parish, each maintain- 
ing its own highway, were entitled to common rights in a 
common adjoining the township of B., but far distant from 
the township of A. *, the common was inclosed, and a public 
highway set oat in it, on one side of which the allotments 
were awarded to A., and on the other side to B. ; the sur- 
veyors of the respective townships agreed to divide this road 
transversely as above described, one part to be repaired by 
A., the other by B., applied to the justices at a special ses- 
sions for the highways, and obtained from them an order 
under this section of the Act; but upon the right of the jus- 
tices to make the order in such a case being litigated in the 
Court of Queen's Bench, that court held that the justices had 
no authority by the Act to make it ; that it was only where a 
road is over the boundary line between two parishes or two 
townships respectively maintaining their own roads, that the 
justices have jurisdiction to make such an order. R. v. Per- 
knu, 19 L. J. 105, M. C. See, aS to order filed with the clerk 
of the peace, B, v. WasKbrookf 4 B. & C. 732. JR. v. Ha8' 
UniffiOd, % M.& S. 568. 
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in such highway as in their judgment shall be 
necessary for ascertaining the division and allot- 
ProTitoin ment thereof: provided nevertheless, that in the 
Mghway case of any such last-mentioned highway, the re- 
par^*SL P^'^ of ^'^y P^^ of which belongs to any body 
tenurm, kc politic or Corporate, or to any person, by the reason 
of tenure of any lands, or otherwise howsoever, the 
same proceedings may be adopted, but the said 
body politic or corporate, or person, or some one on 
their behalf, may appear before such justices, and 
object to such last-mentioned proceedings, in which 
case the said justices shall, before they divide such 
highway as aforesaid, hear and consider the objec- 
tion so made, and determine the same. 

pari^,&c. LIX. And be it further enacted, that from and 

bound tore- iiia-iiii 

pair tbe part after such Order and plan shall be so filed with the 
clerk of the peace as aforesaid, such parishes, and 
body politic or corporate, or person aforesaid, re- 
spectively, shall be bound as of common right to 
maintain and keep in repair such parts of such 
highways so allotted to them as aforesaid, and shall 
be liable to be proceeded against for neglect of such 
duty, and shall in all respects whatsoever be liable 
and subject to all the provisions, regulations, and 
penalties contained in this Act, and also shall be 
discharged from the repair of such part of such 
highway as shall not be included in their respective 
allotment (2;). 

(z) Under a like provision in stat. 84 Qeo, 3, c. 64 (re- 
pealed by this Act), it was holden by the Conrt of Qmeen's 
Bench that the order of the magistrates for thos dividing the 
highway transyersely, one part to be repaired by one parish, 
the other part by the other parish, was conclusive of the lia- 
bility of each parish to repair the portions of the road aUotted 
to them; and that upon an indictment for not repairing a 
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LX. And be it farther oDacted, that all costs^ How eo^s 
charges^ and expenses to be incurred by reason of uigs shaii be 
any of the proceedings last mentioned shall 'be^^'^J^^' 
borne and defrayed by such two parishes, or body 
politic or corporate, or person aforesaid, the same 
being settled and ascertained and duly apportioned 
between such parishes by such justices ; and in case 
the said parties shall refuse or neglect to pay and 
discharge their respective share of such costs and 
expenses, it shall and may be lawful for the justices 
at a special sessions for the highways to levy the 
same by distress and sale, with costs of such dis- 
tress, on the goods and chattels of any surveyor of 
the parish, or of any body politic or corporate, or 
person aforesaid, so refusing or neglecting to defray 
such costs and charges as aforesaid. 

LXI. And be it further enacted, that nothing Boundary of 
herein contained shall extend, or be construed to^^^^^^' 
extend, to affect, change, or alter in any manner ^S^t^ir 
whatsoever any boundaries of counties, lordships, JJ" PJJff" 
hundreds, manors, or any other division of public 
or private property, nor the boundaries of any 
parishes or townships, otherwise than for the pur- 
pose of amending and keeping in repair such par- 
ticular portion of the highway in the manner herein 
mentioned. 

LXII. And be it further enacted, that any body nighwaj 
politic or corporate, or any person liable to repair ^^S^^^uHon^ 



portion of road so allotted^ it was not open to either of the 
parishes to impeach the order of tlie magistrates or their 
jnrlsdietion by producing evidence that no part of the road 
e?er was within such parish. R. ?. Hieklin£f, 14 L. J. 177, 
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SnS **** *^y highway by reason of tenure of any lands, or 
"ri h hteh ^^^^'^^ howsoever, or the surveyor of the parish 
way (a). in which the said highway is situate, may, if he or 
either party shall think proper, having first obtained 
the consent of the inhabitants in vestry assembled, 
apply to any justice for the purpose of making the 
said highway a parish highway, and to be repaired 
by the surveyor of the said parish ; and the said 
justice is hereby authorized and required to issue 
his summons, requiring the said surveyor, or the 
party so liable to repair the said highway as afore-* 
said, to appear before the justices at the next special 
sessions for the highways, and if both parties appear, 
such justices may then proceed to determine the 
matter ; but in case the surveyor or party summoned 
shall not' appear on such first summons, or appearing 
shall require further time, such justices shall adjourn 
the further consideration of the matter to the next 
^ special sessions for the highways, of which the said 
surveyor or party not appearing shall have notice, 
on which day the justices so assembled at such 
special sessions shall proceed to hear the parties and 
their witnesses, and whether the surveyor or party 
summoned do or do not appear, shall proceed to 
examine and determine the matter; and in case 
they decide that the said highway shall become a 
parish highway, and be thereafter repaired by the 
surveyor of the said parish, they shall, by an order 
under their hands, fix the proportion of the expenses 
of repairing the said highway to be annually paid 
by such body politic or corporate, or person as 



(a) The Highway Act, 1862, contains somewhat similar 
provisions (sects. 35, 36), under which a liability to repair 
ratione tenurcst may be transfen'cd to the parish. 
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aforesaid^ to the surveyor of the said parish ; and 
the order of the said justices shall be binding on 
the surveyor and the said parish^ and the said body 
politic or corporate; or person as aforesaid; their 
heirs, successors^ and assigns: provided neverthe- 
less, that the said justices, instead of fixing the 
proportion of the expenses of repairing the said 
highway to be annually paid as aforesaid, may, by 
an order under their hands, fix a certain sum to be 
paid by such body politic or corporate, or person as 
aforesaid, to the surveyor of the said parish, in fiill 
discharge of all claims thereafter, in respect of the 
repairs of such highway; and in default of pay- 
ment of such last- mentioned sum, or of such annual 
sum as aforesaid, the said surveyor may proceed for 
the recovery thereof in the same manner as any 
penalties and forfeitures are recoverable under this 
Act : provided always, that when the sum so fixed 
to be paid in full discharge of all claims thereafter 
in respect of the repair of such highways shall ex- 
ceed the sum of one hundred pounds, the said sum 
when received shall be vested, in the name of the 
minister, churchwardens, and surveyors of the high- 
ways of the parish within which such highway 
shall be situate, in some public government secu- 
rities, and the interest and dividends from time to 
time arising or accruing therefrom shall be applied 
towards the repairs of the highways within the said 
parish : provided also, that when the sums so fixed 
to be paid in full discharge of all claims as afore- 
said shall not exceed the sum of one hundred pounds, 
the said last-mentioned sum, or any part thereof, 
on the application by and with the consent of the 
inhabitants of the parish in vestry assembled, and 
of the justices in special sessions assembled, shall 
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and may be paid to the surveyor of the said parish, 
to be applied towards the repair of the highways 
within the said parish. 

What Bhaii LXIII. And be it further enacted, that where in 

be deemed ' 

the centre tbis Act any matter or thing is directed or forbidden 
way. to be done within a certain distance of the centre 

of the highway, that portion of ground shall be 
deemed and taken to be the highway (b) which has 
been maintained by the surveyor as highway, and 
repaired with stones or other materials used in 
forming highways, for the six months immediately 
preceding ; and the centre of the highway shall be 
the middle of such highway, where a line being 
drawn along the highway, or a point marked, an 
equal niimber of feet of highway which have been 
so maintained and repaired as aforesaid for twelve 
months before shall be found on each side of such 
line or mark. 

wotree,«cc. LXIV. And be it further enacted, that no tree, 

be ^ted bush, or shrub shall hereafter be planted on any 

feet ^ the "^ Carriageway or cartway, or within the distance of 

^^^^l^f fifteen feet from the centre thereof, but the same 

shall respectively be cut down, grubbed up, and 

carried away by the owner or occupier of the land 

or soil within twenty-one days after notice to him 

or his agent by the surveyor, on pain of forfeiting 

for every neglect the sum of ten shillings. 

m 

Mode of pro- LXV. And be it further enacted, that if the sur- 

ceedingif ' 

wghwayit veyor shall think that any carriageway or cartway 

(() See Chapman y. JRoMnson, 28 L. J. M. C. SO ; and 
Svans T. Oakley f 1 C. & E. 126, note to sect. 79, pwt. 
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is prejudiced by the shade of any hedges, or by hj iMdgw, 
any trees (except those trees planted for ornament, ^^ 
or for shelter to any hop ground, house, building, 
or court yard of the owner thereof,) growing in or 
near such hedges or other fences, and that the sun 
and wind are excluded from such highway, to the 
damage thereof, or if any obstruction is caused in 
any carriageway or cartway by any hedge or tree, 
it shall be lawM for any one justice of the peace, 
on the application of the said surveyor, to summon 
the owner of the land on which such hedges or 
trees are growing next adjoining to such carriage- 
way or cartway to appear before the justices at a 
special sessions for the highways, to show cause 
why the said hedges are not cut, pruned, or plashed, 
or such trees not pruned or lopped, in such manner 
that the carriageway or cartway shall not be pre- 
judiced by the shade thereof, and that the sun and 
wind may not be excluded from such carriageway 
or cartway to the damage thereof, or why the ob- 
struction caused in such carriageway or cartway 
should not be removed ; and the question as to the 
cutting, pruning, or plashing such hedges, or the 
pruning and lopping such trees, or the removal of 
such obstruction as aforesaid, shall, upon proof of 
the service of such summons, and whether the said 
owner attend or not, be determined at the discretion 
of such last-mentioned justices (e) ; and if such jus- 



(c) The order in this case must state particularly what the 
owner is required to do ; it is not enougli to call upon him to 
caose the hedges to be cut, pruned, or plashed, terms of which 
he may doubt the meaning, or to remove an obstruction, 
without pointing out what the obstruction is, but his attention 
must be called to the manner in which he is required to do 
wbat is ordered* Per Ld. Denman, G. J., in Brook y. Jermey 
et ah, 2 Q. B. S05, 274. And where such an order, after re- 
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tides shall order and direct that such hedges shall 
he cut^ pruned; or plashed^ or such trees pruned or 
lopped; in manner aforesaid; or such obstructioa 
removed; the said owner shall comply therewith 
within ten days after a copy of such order shall 
have been left at the usual place of abode of the 
said owner; or of his steward or agent; and in 
default thereof shall forfeit on conviction, a sum not 
exceeding forty shillings; and the said surveyor, if 
the order of the said justices is not complied with; 
shall; and he is hereby authorized and required to 
cut; prune; or plash such hedgeS; and to prune and 
lop such treeS; for the benefit and improvement of 
the highway, and to remove such obstruction as 
aforesaid to the best of his skill and judgment; and 
according to the true intent and meaning of this 
Act; and the said surveyor shall be reimbursed by 
the owner as aforesaid what charges and expenses 
he shall be at in cutting; pruning; and plashing such 
hedgeS; and pruning and lopping such treeS; and 
the removal of such obstruction; over and above the 



citing a complaint by the sarveyor, that A. B., the owner of 
a certain farm situate, &c., ** had refused and neglected to 
cut, prune, and plash the hedges, and to prune and top the 
trees" on the right hand side of a certain carriageway (de- 
scribing it) , *' whereby the sun and wind were excluded from 
the said carriageway, to the damage thereof, and whereby 
also obstructions were caused in the said carriageway," — 
ordered the said A. B. *' to cause the said hedges to be cut, 
pruned, or plashed, and the said trees to be pruned or lopped, 
and the said obstruction complained of, to the injury and 
damage of the said highway, removed, within ten days,"— -the 
Court of Queen's Bench held the order to be bad, for not spe- 
cifying more particularly in what manner and to what extent 
the owner was to cut the hedge ; that this was a substantial 
defect, and not one merely of form; and that the surveyor 
was liable to an action of trespass for cutting the hedge, in 
default of the owner's obeying the order. Brook v. Jenney 
ei aZ., supra. 
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said forfeiture; and it shaU and may be lawfal for 
the justices at a special sessions for the highways, 
upon proof to them made upon oath, to levy as well 
the expenses of cutting, pruning, and plashing such 
hedges, or pruning and lopping such trees, or re- 
moval of such obstructions as aforesaid, as the several 
and respective penalties hereby imposed by distress 
and sale of the offender's goods and chattels, in 
such manner as distresses and sales for forfeitures 
are authorized and directed to be levied by virtue 
of this Act(d). 

LXVI. Provided always, and be it further enacted, ^^ 
that no person shall be compelled nor any surveyor i>edgM and 
permitted to cut or prune any hedge at any other 
time than between the last day of September and 
the last day of March ; and that no person shall be 
obliged to fell any timber trees growing in hedges at 
any time whatsoever, except where the highways 
shall be ordered to be widened or enlarged as herein 
mentioned, or then to cut down or grub up any oak 
trees growing in such highway, or in such hedges 
except in the months of April, May, or June, or any 
ash, elm, or other trees in any other months than 
December, January, February, or March. 

LXVII. And be it fiirther enacted, that the said surreyw to 

' make and 

surveyor, district surveyor, or assistant surveyor keep open 
shall have power to meJce, scour, cleanse and keep and to iay * 
open all ditches, gutters (e), drains, or watercourses, throagti 
and also to make and lay such trunks, tunnels, plats, jornins^' 
or bridges, as he shall deem necessary, in and through *^*>^y 

{d) See sects. 101, 102, 103. As to a mandamus to com- 
pel justices to issae a warrant for this purpose, see ex parte 
Whitmarshf 8 Dowl. P. C. 431. 

(e) Whenever any ditch, gutter, drain, or watercourse used, 
or partly used, for tiie conveyance of any water, filth, sewage. 
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wingftMT any lands or grounds adjoining or lying near to any 
any, in- highway («), upon paying the owner or occupier of 
such lands or grounds, provided they are not waste 
or common, for the damages which he shall sustain 
thereby, to be settled and paid in such manner as the 
damages for getting materials in inclosed lands or 
grounds are herein directed to be settled and paid. 

Owner, oc- LXVIII. And be it further enacted, that if any 

capier. Ice. . i i, <i i 

not to alter owucr, occuDicr, or Other person shall alter, obstruct, 

such ditches . • ^ i» .^t_ i_ j*^ i. 

without or m any manner mterfere with any such ditche^, 
consent. gutters, drains, or watercourses, trunks, tunnels, 
plats, or bridges, after they shall have been made 
by or taken under the charge of such surveyor or 
district surveyor, and without his authority and 
consent, such owner, occupier, or other person shall 
be liable to reimburse all charges and expenses 
which may be occasioned by reinstating and making 
good the work so altered, obstructed or interfered 
with, and shall also forfeit any sum not exceeding 
three times the amount of such charges and ex- 
penses. 

Penalty for LXIX. And be it further enacted, that if any 
OT°hShwS^ P^'son shall encroach (f) by making or causing to 

or other matter from any house, buildings, or premises, is a 
nuisance within the meaning of the Nuisances Removal and 
Diseases Prevention Act, and cannot, in the opinion of the 
local authority, be rendered innocuous without laying down a 
sewer, a sewer may be made at the expense of the persons 
using the ditch, drain, or watercourse. 8ee 18 & 19 Vict, 
c. 121, s. 22. 

(e) A tender of satisfaction for any damages which may be 
sustained is not a condition precedent to the right of entry. 
Petert y. Claraon, 7 M. & O. 648; IS L. J. M. G. 153. See 
JJ^er V. Lobley, 7 A. & £. 124. The amount is to be as* 
certained and settled by the justices at special sessions, as 
directed in sect. 64. 

(/) See Highway Act, 18G4, s. 51, which materially extends 
thf> above enactment. 
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be made any building (^), hedge, ditch^ or other ^ 
fence (h) on any carriageway or cartway, within 
the distance of fifteen feet from the centre (i) thereof, 
every person so offending shall forfeit, on conviction 
for every such offence, any sum not exceeding forty 
shillings; and the surveyor who hath the care of ^^^^Meh- 
any such carriageway or cartway shall and he is taken down 
hereby required to cause such building, hedge, Tejor.'"^ 
ditch, or fence to be taken down or filled up, at the 
expense of the person to whom the same shall 
belong; and it shall and may be lawful for the jus- 
tices at a special sessions for the highways, upon 
proof to them made upon oath, to levy as well the 



{g) See Introd. " Obstractions to Highway," p. 63. If at the 
time when a road is dedicated to the public an obstruction 
exists, the dedication must be taken to have been subject to 
such obstruction, and the continuance of it is not an offence. 
Fisher V. Prowse^ SI L.J. Q. B. 212 An information for a 
penalty under this Act must be laid within six mouths from 
the time when the encroachment was first made. 11 & 12 Vict. 
c. 48, s. 11 ( Jervis's Act). But no length of time will legalize 
an encroachment, and, therefore, an indictment will lie at any 
time. B, v. Cross, 8 Campb. 224. 

(h) A fence to come within this section must be within 
fifteen feet of the centre of the road, and al«o on the road. 
Thus, where a road was nine feet wide, and there was a piece 
of uninclosed land by the tfide of it, also nine feet wide, which 
land was so rough and uneven that no carriage ever did, or 
could, go over it, Maule, J., held that the surveyor of the 
highway was not justified in pulling down a fence which the 
owner of the adjoining field put upon this rough piece of land. 
£vans v. Oakley, 1 C. & K. 125. See also Chapfnan v. 
Jlobmson, 28 L. J. M. C. 80. But see sect. 51 of the recent 
Statute, ** Highway Act, 1864." 

In an action fur pulling down a cottage, it appeared that 
the plaintiff had been convicted under this section of en- 
croaching upon the highway by building the cottage upon it, 
and the defendant justified as surveyor. It was held tliat by 
the sestion he was required after conviction to take down the 
cottage ; and therefore the conviction, though erroneous, was 
a defence to the action. Keane v. Reynolds, 2 £. & B. 
748. 

(t) As to what is to be deemed the centre. Me sect. 68, ants. 
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expenses of taking down such building, hedge or 
fence, or filling up such ditch as aforesaid, as' the 
several and respective penalties hereby imposed, by 
distress and sale of the offender's goods and chattels, 
in such manner as distresses and sales for forfeitures 
are authorized and directed to be levied by virtue of 
this Act (k). 



steam en- 
gines, &c. 
not to be 
erected, pit 
sunk, or 
fire made 
vitiiin a 
certain 
distance of 
roadt. 



LXX. And be it further enacted, that from and 
after the commencement of this Act it shall not be 
lawful for any person to sink any pit or shaft, or to 
erect or cause to be erected any steam engine (Z), 
gin, or other like machine, or any machinery at- 
tached thereto, within the distance of twenty-five 
yards, nor any windmill within fifty yards, from any 
part of any carriageway or cartway, unless such pit 
or shaft, or steam engine, gin, or other like engine 
or machinery, shall be within some house or other 
building, or behind some wall or fence, sufficient to 
conceal or screen the same from the said carriage- 
way or cartway, so that the same may not be dan- 
gerous to passengers, horses, or cattle ; nor shall it 
be lawful for any person to make or cause to be 
made any fire for calcining or burning of ironstone, 
limestone, bricks, or clay, or the making of cokes, 



{k) Where a board of improvement commissioners, or other 
local authority exercising any of the powers of the Local Gto- 
vernmeut Act, 1858, maintains and repairs the highways 
within the area of its jurisdiction, this section shall be held to 
apply to all encroachments on such highways (24 Sc 25 Viet, 
c. 61,s. 26). 

{I) A portable steam threshing machine, trayelling on 
wheels, wliich are not removed while it is at work, is a steam 
engine within the meaning of this section; and if employed 
within the prohibited distance, is a nuisance. Smith t. Stokes, 
82 L. J. M. C. 199. 

An information, however, will not lie against the owner, 
unless he is present, or cognizant of the fact of its being there 
employed. Harrison y, Leaper, 26 J. P. 373. 
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within the distance of fifteen yards from any part 
of the said carriageway or cartway, unless the same 
shall he within some house or other building, or 
behind some wall or fence, su£Bcient to screen the 
same from the same carriageway or cartway as 
aforesaid; and in case any person shall offend in 
any of the cases aforesaid; every such person so 
offending shall forfeit and pay any sum not exceed- 
ing five pounds for each and every day such pit, 
shafts windmill, steam engine, gin, machine, or fire, 
shall be permitted to continue contrary to the pro- 
visions of this Act; which said penalties shall be 
levied, recovered, and applied in such and the same 
manner as any penalty or forfeiture for any other 
offence on any highway may be levied, recovered, 
and applied: provided that nothing herein con- 
tained shall be construed to restrain any person or 
persons from using, repairing, rebuilding, or en- 
larging any windmill, steam engine, gin, or other 
like machine, or any kiln, or other erection used for 
the purpose of calcining or burning of ironstone, 
limestone, bricks, or clay, or the making of cokes, 
which may have been erected and may be in ex- 
istence at the passing of this Act: 

LXXI. And be it further enacted, that whenever Proprietort 
a railroad (m) shall cross any highway for carts or to erect 
carriages, the proprietors of the said railroad shall where they 
make and maintain good and sufficient gates at each ^j\, ' ' 
of the said crossings (9i), and shall employ good and 

(m) As to the use of locomotives on highways, see Intro- 
duction, p. 72, and stat. 24 & 25 Vict. c. 70, post, 

(n) By 2 & S Vict. c. 45, s. 1, it is enacted, that when a 
railroad crosses a highway, the proprietors or directors shall 
make and maintain good and sutficient gates across each end 
of such highway at each of the crossings. By 5 & 6 Vict. 
c. 55, 8. 9, reciting the above enactment, and that by certain 
Bailway Acts it is provided that sach gates shall be kept con- 
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proper persons to attend to the opening and slmtting 
of such gates, so that the persons, carts, or carriages 
passing along such road shall not be exposed to any 
danger or damage by the passing of any carriages 
or engines along the said railroad ; and any comr 
plaint for any neglect in respect of the said gates 
shall be made within lien days after the said neglect 
to one justice, who may summon the party so com- 
plained against to appear before the justices at 
their next special sessions for the highways, who 
shaU hear and decide upon the said complaint, and 
the proprietor so offending shall forfeit any sum not 
exceeding five pounds (p). 

Penalty on LXXII. And be it further enacted, that if any 
committing person shall wilfully rido upon any footpath or 
by riding on causcway by the side of any road made or set apart 
^ patiu, £^^ ^^^ ^^^ ^^ accommodation of foot passengers; or 

shall wilfully lead or drive any horse, ass, sheep, 
mule, swine, or cattle, or carriage of any descrip- 
tion, or any truck or sledge, upon any such footpath 



stantly »hut across the railway, except during the time when 
carriages or esgines passing aloni; the railway »baU have to 
cross the highway, and that experience has shown that it is 
more conducive to saiety that such gates should be kept closed 
across the highways instead of across the railway, enacts, that 
notwithstanding anything to the contrary contained in any 
Ad theretofore passed, such gates shall be kept constantly 
closed across the highway, except during the time when horses 
and carriages shall have to cross such railway. 

(o) By 2 & 3 Vict c. 45« s. 1, the time withm which the 
complaint may be made is extended to one month after the 
neglect, and the penalty to a sum not exceeding five pounds 
for each and every day of such neglect, together with such 
costs as to the justices before whom the conviction shall take 
place shall seem fit. By sect. 2, the penalties by this Act im- 
posed, and the costs to be allowed and ordered, shall be 
recovered and applied in the same manner as the penalties 
and costs under the principal Act. 
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or causeway; or shall tether any horse (/?), ass, 
mule, swine, or cattle on any highway, so as to 
8a£Eer or permit the tethered animal to be thereon ; 
or shall caase any injury or damage to be done to fe^J^."* 
(he said highway, or the hedges, poets, rails, walls, 
or fences thereof (;); or shall wilfully obstruct the 
passage of any footway ; or wilfully destroy or in- 
jure the surfi^ of any highway; or shall wilfully 
or wantonly pull up, cut down, remove, or damage 
the posts, blocks, or stones fixed by the said st^r- 
veyor as herein directed ; or dig or cut down the 2[„^"***^ 
banks which are the securities and defence of the ^^""^^ 
said hifrhways ; or break, damasre, or throw down posts, infl«- 

1 1.1 in? 1 stonoi, flee. ; 

toe Stones, bncks, or wood fixed upon the parapets 
or battlements of bridges, or otherwise injure or 
defiioe the same (r); or pull down, destroy, obliterate, 
or deface any mile stone or post, graduated, or 
direction post or stone erected upon any highway ; 
or shall play at football («) or any other game on 



(p) As to depasturing cattle on a highway or the sides 
thereof, see sect. 74, post, 

{q) By the '' Malicious Injuries to Property Act/' 24 Sc 26 
Vict. o. 97, s. 26, unlawfully and maliciously cutting, break- 
ing, throwing down, or in any way destroying any ftnce, wall, 
stUe, or gate is made (for the first ofTence) punishable with fine 
not exceeding five pounds beyond the injury done, and for 
the second oifence, with imprisonment not exceeding twelve 
months. 

(r) By sect 33 (same statute), unlawfully and maliciously 
to pull or throw down or in anywise destroy any bridge 
(whether over any stream of water or not), or any viaduct or 
aqueduct over or under which bridge, viaduct, or aqueduct 
any highway shall pass, or to do any ii^ury with intent and 
so as thereby to render such bridge, &c., or the highway 
passing over or under the same, dangerous or impassable, 
la made a felony punishable with penal servitude or im. 
prisonment. 

(i) In Woolley v. Carbishley^ 24 J. P. 773, it was held, that 
justices were right in convictiog a man under this section, 

H 
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any part of the said highways, to the annoyance of 
any passenger or passengers; or if any hawker, 
higgler, gipsy, or other person travelling shall pitch 
any tent, booth, stall, or stand, or encamp, upon any 
by making part of any highway ; or if any person shall make 
^^'' or assist in making any fire, or shall wantonly fire 

off any gun or pistol, or shall set fire to or wantonly 
let off or throw any squib, rocket, serpent, or other 
firework whatsoever within ififty feet of the centre of 
b7 baiting such Carriageway or cartway ; or bait, or run for 
^^^^* the purpose of baiting, any bull, upon or near any 
by laying highway; or shall lay any timber, stone, hay, straw, 
timber, &c.; (j^ug, manure, lime, soil, ashes, rubbish, or other 
itiatter or thing whatsoever upon such highway, to 
the injury of such highway, or to the injury, inter- 
ruption, or personal danger of any person travelling 
by running thcreou ; or shall suffer any filth, dirt, lime, or other 
of filth. offensive matter or thing (t) whatsoever to run or 
flow into or upon any highway, from any house, 
building, erection, lands, or premises adjacent thereto, 
or shall in any way wilfully obstruct the free passage 
of any such highway ; every person so offending in 
any of the cases aforesaid sh^ for each and every 
such offence forfeit and pay any sum not exceeding 



where it was proved, on the evidence of a constable, that he 
with hundreds of others joined in playing football in the 
streets, and that everybody was delighted and ready to join in 
the game, including the constable himself. And in Pappin 
v. Maynard, 32 L. J. M. G.745, where the defendant was proved 
to have taken part in a mock hunt, in which the crowd met by 
advertisement in a highway and chased a person dressed like 
a stag, it was held that the proceeding came under sect. 72, as 
" any other game." 

(f ) Rain water dripping from the eaves of a house is not an 
offensive matter or thing within the meaning of this section. 
Crotdell v. Ratcligr, 26 J. P. 166, 
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forty shillizigs, over and above the damages occa- 
sioned thereby («). 

LXXIIL And be it further enacted, that if any ^^^ 
timber,^ stone, hay, straw, dung, manure, lime, soil, ^^^'^ 
ashes, rubbish (»), or other matter or thing whatso- J?^JJ^'^ 
ever, shall be laid upon any hisfhway, so as to be a on notice; 
nuisaace, and shall not, after notice given by the mrrejor to 
surveyor, assistant surveyor, or district surveyor, be theme by 
forthwith removed, it shall and may be lawful for^^l^^ 
the surveyor, assistant surveyor, or district surveyor, 
by order in writing from any one justice, to dear 
the said highway, by removing the said stone, hay, 
straw, dung, manure, soil, ashes, rubbish, or other 
matter or thing as aforesaid, and to dispose of the 
same, and to apply the proceeds arising therefrom 
towards the repairs of the highway within the 
parish in which such highway may be situate : pro* 
vided nevertheless, that if any soil, ashes, or rubbish 
shall be laid on any highway, and such soil, ashes 

(u) Under the Vagrant Act, 5 Geo. 4, c. 83, persons com<* 
initting the following offences in any pablic place or highway 
are punishable, viz. : Any common prostitute behaving in a 
riotous and indecent manner, sect. 3. Any person lagging 
alms, id. Exposing to view any indecent print, picture, or 
exhibition, sect. 4. Wilfully exposing his person with intent 
to insult any female, id. Or playing or betting at or with any 
table or instrument of gaming, id. Also, any suspected person 
or reputed thief frequenting any highway (or place of public 
resort) with intent to commit a felony, id. The two first, 
with imprisonment for one month, — the others, for three 
months. 

(t;) On the hearing of a complaint under this section for 
leaving rubbish on a highway after notice to remove it, the de- 
fendant, who was owner of the land on both sides of the 
alleged highway, denied it to be a highway ; and as he claimed 
the soil, subject to a private right of way only, he contended 
that the justices ought not to adjudicate in the matter, on the 
ground that title to land came in question— held, that the 
objection was untenable, for that the justices had jurisdiction 
under the statute to determine whether the road wa&a hi^way 
or not. WUUams v. Adams, 31 L. J. M. C. 109^ 

H 2 
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or rubbish shall not be of suflScient value to defray 
the expense of removing them, the person who laid 
or deposited sach soil, ashes, or rubbish, shall repay 
to the said surveyor, assistant surveyor, or district 
surveyor the money which he shall have necessarily 
expended for the removal thereof, which money, in 
case the same shall not be forthwith repaid, shall 
be levied as forfeitures are herein directed to be 
levied (w). 

imJS*"* [LXXIV. And be it further enacted, that if any 
au^tou^ horse, ass, sheep, swine, or other beast or cattle of 
highwmTs any kind, shall at any time be found wandering, 
naitf herein Straying, or lying, or being depastured, on any 
tfaAchargef^ highway or on the sides thereof, without a keeper, 
[^^^ (except on such parts of any road as lead or pass 
Ac^ilSlI*^ through or over any common or waste or uninclosed 
«. 2«.] ground,) any surveyor or any other person author 
rized by him, is hereby required to seize and im- 
pound every such horse, ass, sheep, swine, or other 
beast or cattle in the common pound (if any) of 
the parish where the same shall be found, or in 
such other place as the surveyor shall have provided 
or shall provide for that purpose, and the said horse, 
ass, sheep, swine, or other beast or cattle there to 
detain until the owner thereof shall for every and 
each horse, ass,^ sheep, swine, or other beast or cattle 
so impounded pay any sum not exceeding one 
shilling, together with the reasonable charges and 
expenses, such charges and expenses to be settled 



(te) This section merely enables the surveyor if be have an 
order of a justice, to remove the nuisance ; but it does not 
authorize the justice to convict or punish the surveyor for not 
removing it, in pursuance of the order. Morgan v. Leach et 
al,, 12 L. J. 4, M. C. See tbe foim of the notice to be given by 
the surveyor, Sch. No. 15, po^. 



5 & 6 WILLIAM IV. Cap. 50. 149 

by any two justices of the peace, of impounding and 
keeping the same, to the surveyor of the parish in 
which the beast so impounded shall have been 
found, the said sum so paid for each beast to be 
applied to the repair of the said highway ; and in 
case the said penalty, charges, and expenses shall 
not be paid within five days after such impound- 
ing, (notice being thereof first given to the owner, 
if known at the time,) it shall and may be lawful 
for any two justices of the peace to order every such 
horse, ass, sheep, swine, or other beast or cattle to 
be sold, except where it shall be made to appear to 
such justices that the horse, ass, sheep, swine, or 
other beast or cattle impounded escaped from any 
inclosure by any gate or fence being wilfully or 
negligently left open or destroyed by any person 
not being owner of such inclosure, nor employed by 
such owner, or that it arose from accident and was 
not wilful, in which case such justices may remit 
the said penalty ^ and the money arising from such 
sale, after deducting the said penalty, and charges 
and expenses of impounding, keeping, and selling 
every such horse, ass, sheep, swine, or other beast 
or cattle, shall be paid to the person whose property 
the same so sold shall appear to have been ; and in 
case the owner thereof shall not be known, and no 
application shall be made for the money arising from 
such sale within one calendar month sifter such sale 
shall have taken place, the said money shall be ap- 
plied, after deducting the said charges and expenses, 
in the same manner as the said penalty of one 
shilling is herein directed to be applied : provided Limiting the 
always, that no owner of any horse, ass, sheep, ^^ty! 
swine, or other beast or cattle impounded as afore- 
said shall in any case pay more than the sum of 
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I 

twenty shillings^ over and aboye the charges and 

expenses of impounding and keeping the same, for 

any number of horses, asses, sheep, swine, or other 

Right of pM- beast or cattle impounded at one time: and pro- 

turage not , ^ / * 

taken tway. vided always, that nothing in this Act sball be 
deemed, taken, or construed to extend to toke away 
any right of pasturage which may exist on the sides 
of any highway.] 



[The above section is repealed by Highway Act, 1864, 
8. 25, and in lieu of it the following enactment 
18 substituted: — ''If any horse, mare, gelding, 
bull, ox, cow, heifer, steer, calf, mule, ass, sheep, 
lamb, goat, kid, or swine is at any time found 
straying on or lying about any highway, or 
across any part thereof, or by the sides thereof 
(except on such parts of any highway as pass over 
any common or waste or uninclosed ground,) the 
owner or owners thereof shall, for every animal 
so found straying or lying, be Hable to a penalty 
not exceeding five shillings, to be recovered in a 
summary manner, together with the reasonable 
expense of removing such animal from the high- 
way where it is found to the fields or stable of the 
owner or owners, or to the common pound (x) (if 
any) of the parish where the same shall be found, 
or to such other place as may have been provided 



(x) Under the repealed section the surveyor was required 
to seize and impound any horse, &c., found straying on the 
highway. No such duty is imposed by the present section, 
nor is any one expressly authorized either to remove the cattle 
or proceed for the recovery of the penalties. It is difficult to 
see in what respect the new enactment is an improvement on 
the old one, or why it was substituted for it, or how it is to 
be carried into operation. Is loss of time In removing a 
horse, &c., to the premises of the owner or the pound a reason- 
able expense ? What is to be done with the animal impounded 
if the owner cannot be found 7 Many other questions might 
be more easily suggested than answered. 
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for the purpose : Proyided always, that no owner 
of any such animal shall in any case pay more 
than the sum of thirty shillings, to be recovered 
as aforesaid, over and above such reasonable ex- 
penses as aforesaid, including the usual fees and 
charges of the authorized keeper of the pound : 
Provided also, that nothing in this Act shall be 
deemed to extend to take away any right of 
pasturage which may exist on the sides of any 
highway" (y).] 

LXXV. And be it further enacted, that in case J^^ 
any person shall release or attempt to release any *"2Si-^' 
horse, ass, sheep, swine, or other beast or cattle ^r^^* 
whicli shall be seized for the purpose of being im- 
pounded under the authority of this Act, from the 
pound or place where the same shall be so im- 
pounded, or in the way to or from any such pound 
or place, or shall pull down, damage, or destroy the 
same pound or place, or any part thereof, or any 
lock or bolt belonging thereto or with which the 
same shall be fastened, or shall rescue or release, or 
attempt to rescue or release, any distress or levy 
which shall be made under the authority of this 
Act, until or before such horse, ass, sheep, swine or 
other beast or cattle seized or so impounded, or such 
distress or levy so made, shall be discharged by due 
course of law, every person so offending shall, upon 
conviction thereof before any two of His Majesty's 
justices of the peace, either upon confession of the 
party or parties offending, or upon oath of one cre- 

(y) See Introdactioii, " Ownership of the way," p. 8 ; and 
B. V. JSkimontan, 1 M. & Rob. 24. By the General Indosare 
Act, 41 Geo. 8, c. 109> s. 11, it is enacted, " that after sach 
public and private roads and ways shall have been set out and 
made, the ^ass and herbage arising therefrom shall become, 
belong to, and be the sole right of the proprietor of the lands 
and grounds which shall next a^oin the said roads and ways 
or either side thereof." 



tioned. 
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dible witness, forfeit or pay any sum not exceeding' 
twenty pounds, at the discretion of the said justices, 
and in default thereof be committed by such justices, 
by warrant under their hands and seals, to the house 
of correction of the county wherein the said offence 
shall have been committed, there to be kept to hard 
labour fcHr any time, at the discretion of the justices, 
not exceeding three calendar months. 

NanuMof LXXYI. And be it further enacted, that the 

owners to be » i i • 

painted on owuer 01 evcry waggon, cart, or other such carnage, 
&cTn%e°*' shall paint or cause to be painted in one or more 
SrakTmen- Straight line or lines, upon some conspicuous part of 
the right or off side of his waggon, cart, or other 
such carriage, or upon the off-side shafts thereof, 
before the same shidl be used on any highway, his 
christian name and surname, or the style and title 
by which he is commonly designated, and the place 
of his trade or abode, or the christian and surname 
and place of trade or abode of a partner or owner 
thereof, at full length, in large legible letters in 
white upon black, or black upon white, not less 
than one inch in height, and continue the same 
thereupon so long as such waggon, cart, or other 
such carriage shall be used upon any highway ^ and 
every owner of any waggon, cart, or other sudi 
carriage who shall use or allow the same to be used 
on any highway without the name and description 
painted thereon as aforesaid, or who shall suffer the 
same to become illegible, or who shall paint or 
cause to be painted any false or fictitious name or 
place of trade or abode on such wa^^n or cart or 
other such carriage shall forfeit and pay, on con- 
viction, for every such offence^ a sum not ezceedii^ 
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forty shilling's^ with or without costs, as the justices 
before whom the conviction shall take place shall 
think fit. 

LXXVIL And be it further enacted, that no S^^^^Tf 

' may take 

one person shall act as the driver of more than two charge of 

^ two cartij 

carts, waggons, or other such carriages on any prorided 
highway : provided always, that it shall and may be drawn only 
lawful for any one person to act as the driver of two hoxM each, 
carts, waggons, or other such carriages on any 
highway, and for such carts to pass and travel on 
any h^hway being only under the care and super- 
intendence of such single person : provided always, 
that such carts, waggons, or other carriages, when 
under the care of only one person, shall not be 
drawn by more than one horse each, and the horse 
of the hinder cart, waggon, or other carriage shall 
be attached by a rein in length not exceeding four 
feet to the back of the cart, waggon, or other car- 
riage which shall be foremost ; and in case the said 
horse shall not be so attached the driver of the said 
carts, waggons, or other carriages shall forfeit, on 
conviction, the sum of twenty shillings, to be re- 
covered as other penalties are by this Act to be 
recovered. 

LXXVIII. And be it further enacted, that if the Drivers of 
driver of any waggon, cart, or other carriage of carts not to 

^••jrii.j i • ride thereon 

any kmd shall ride upon any such carnage, or upon unless some 
any horse or horses drawing the same, on any high- gSSe them? 
way, not having some other person on foot or on 
horseback to guide the same (such carriages and 
carts as are driven with reins, and are conducted 
by some person holding the reins of all the horses 

h8 
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DriYeri 
causing hurt 
or damage 
to others, or 
quitting the 
road, or 
driving car- 
riage with- 
out owner's 
name, or not 
keeping the 
left or near 
side, or in- 
terrupting 
free passage, 
if not the 
owner, to 
forfeit 20s., 
If he be the 
owner, 40«. 



drawing the same excepted) ; or if the driver of any 
carriage whatsoever on any part of any highway 
shall by negligence or wilful misbehaviour cause 
any hurt or damage to any person, horse, cattle, or 
goods conveyed in any carriage, passing or being 
upon such highway, or shall quit the same, and go 
on the other side of the hedge or fence inclosing 
the same, or negligently or wilfully be at such dis- 
tance from such carriage, or in such a situation 
whilst it shall be passing upon such highway that 
he cannot have the direction and government of the 
horses or cattle drawing the same, or shall leave 
BXij cart or carriage on such highway, so as to 
obstruct the passage thereof; or if any person shall 
drive or act as the driver of any waggon, cart, or 
other such carriage not having the owner^s name 
as hereby required painted and remaining legible 
thereon, and shall refuse to tell or to discover the 
true christian and surname of the owner or prin- 
cipal owners of such waggon, cart, or carriage ; or 
if the driver of any waggon, cart, or other carriage 
whatsoever, or of any horses, mules, or other beast 
of draught or burden, meeting any other waggon, 
cart, or other carriage, or horses, mules, or other 
beasts of burden, shall not keep his waggon, cart, 
or carriage, or horses, mules, or other beasts of 
burden, on the left, or near side of the road ; or if 
any person shall in any manner wilfully prevent 
any other person from passing him, or any waggon, 
cart, or other carriage, or horses, mules, or other 
beasts of burden under his care, upon such high- 
way, or by negligence or misbehaviour prevent, 
hinder, or interrupt the free passage of any person, 
waggon, cart, or other carriage, or horses, mules, 
or other beasts of burden, on any highway, or shall 
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Bot keep his waggon^ cart^ or other carriage, or 
horses^ mules, or other beasts of burden, on the left 
or near side of the road, for the purpose of allowing 
8uch passage ; or if any person riding (z) any horse 
or beast, or driving any sort of carriage, shall ride 
or drive the same furiously so as to endanger the 
life or limb of any passenger; every person so 
offending in any of the cases aforesaid, and being 
convicted of any such offence, either by his own 
confession, the view of a justice (a), or by the oath 
of one or more credible witnesses before any two 
justices of the peace, shall, in addition to any civil 
action to which he may make himself liable, for 
every such offence forfeit any sum not exceeding 
five pounds in case such driver shall not be the 
owner of such waggon, cart, or other carriage, and 
in case the offender be the owner of such waggon, 
cart, or other carriage, then any sum not exceeding 
ten pounds, and in either of the said cases shall, in 



(z) A question has been raised, whether a person riding 
linioiisly upon any highway can be safely convicted under this 
section. It will be seen that in fixing the penalty in the sab- 
seqnent part of the section, the words driver, and " wagrgon, 
cart, or other carriage,'' are only used. See 27 J. P. 790 ; 
JS. y. Kingsby, 15 J. P. 65 ; Underhill v. Longridge, 24 J. P. 
148, The better opinion seems to be in favour of a con- 
viction. By 1 Geo. 4, c. 4, any coachman or other person 
Laving charge of any stage coach or public carriage, who 
shall, by wanton or furious driving, or racing, maim or other- 
wise injure any person, is declared guilty of a misdemeanor, 
and liable to fine and imprisonment. 

id) Where a driver committed an offence against the re- 
pealed Highway Act, 13 Geo. 3, c. 78, s. 60, in view of a 
justice, and refosed to discover his name, or to allow the 
justice to see the name of his master on the waggon, and the 
justice stopped the horses, and removed the driver, so as to 
read the name, it was held, that an action of trespass lay 
against him at the suit of the driver. Jones ?. Owen, 3 D. Ae 
B. 600. 
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de£Eiult of paymenti be committed to the common 
gaol or house of correction, there to be kept to hard 
labour for any time not exceeding six weeks, unless 
such forfeiture shall be sooner paid ; and every such 
driver offending in either of the said cases shall 
and may, by the authority of this Act, with or 
without any warrant, be apprehended by any person 
who shall see such offence committed, and shall be 
conveyed before any justice of the peace, to be desdt 
Proceeding with according to law ; and if any such driver in 
not diMOTer any of the cases aforesaid shall refuse to discover 
name, ^^q name, it shall and may be lawful for the said 
justice of the peace before whom he shall be taken, 
or to whom any such complaint shall be made, to 
commit him to the common gad or house of oor- 
rection, there to be kept to hard labour, for any 
time not exceeding three mcmths, or to proceed 
against him for the penalty aforesaid by a descrip- 
tion of his person and the offence oidy, without 
adding any name or designation, but expressing 
in the proceedings that be refhsed to discover his 
name. 

iy)riecaring LXXIX. And whercas offences may be com- 
o^Bdof . mitted against this Act by persons whose names are 
unknown to the surveyor, assistant surveyor, or 
district surveyor : be it therefore enacted, that it 
shall be lawful for the surveyor, assistant surveyor, 
or district surveyor, or any person acting under his 
authority, and such other person as he shall call to 
his assistance, or any other person witnessing the 
commission of the offence, wiljiout any other autho- 
rity than this Act, to seize and detain such unknown 
person who shall commit any such offence, and ti^e 
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bim forthwith before any justice of the peace, who 
shall proceed and act with respect to such offence 
according to the provisions of this Act. 

LXXX. And be it farther enacted, that the said cartways to 

be twenty 

surveyor shall and he is hereby required to make, feet wide, 

-A J >.• X • j.\ J horseways 

support, and maintain, or cause to be made, sup- eight feet, 
ported, and maintained, every public cartway lead- Sree^feet. ^* 
ing to any market town twenty feet wide at the 
least ($)f and every public horseway eight feet wide 
at the least, and to support and maintain every 
public footway by the side of any carriageway or 
cartway three feet at the least, if the ground 
between the fences including the same will admit 
thereof : provided nevertheless, that nothiog herein 
contained shall require any surveyor to make or 
form auy public footway without the consent of the 
inhabitants in vestry assembled. 

LXXXI. And be it farther enacted, thai if any width or 
gate across any public cartway shall be less than p^buc can- 
ten feet wide, or any gate across any public horse- ho^l^^ 
way shall be less than five feet wide, clear between 
the posts thereof, then and in every such case, upon 
notice in writing from the surveyor to the person 
to whom such gate shall belong, left at the dwell- 
ing house of such person or his steward or agent, 
requiring him to enlarge the same, or such person 
ehali neglect for the space of twenly-one days after 



(s) That is, to maintain the existing road to the extent of 
twenty feet at the least, if the space between the fences allow 
it. He has no authority under this section to pare away the 
bonk of a fence by the side of a road. Alston t. Scales, 
9 Bingh. 8. If the road is not of sufficient width, it may be 
widened by order of Justices under sect. 82, post* 
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such notice shall have been left as aforesaid to re- 
move or enlarge such gate, he shall forfeit a sum 
not exceeding ten shillings for every day he shall 
so neglect to remove or to enlarge such gate as 
aforesaid. 

Justices may LXXXII. Provided always, and be it further 
hl^hwa^to^ enacted, that where it shall appear, upon the view 
be widened. ^£ ^^^ justiccs of the peace, that any highway is 

not of sufficient breadth, and might be widened and 
enlarged, such justices shall and they are hereby 
empowered, within their respective divisions, to 
order (t) such highway respectively to be widened 
and enlarged in such manner as they shall think 
fit, so that the said highway, when widened and 
enlarged, shall not exceed thirty feet in breadth; 
and that neither of the said powers do extend to 
pull down any house (u) or building, or to take 



(t) See the form of this order, Sched. No. 16, post. 

(u) By sect. 91, post, the court of quarter sessions are 
authorized to make an order (after the requisite preliminary 
steps have been completed) for diverting a highway, " subject 
to such exceptions and conditions in all respects as in this Act 
is mentioned in regard to highways to be widened. Semble^ 
that the limitation as to not pulling down a house, &c., does 
not apply to the diverting of a highway, which must be done 
with the consent of the owner of the land through which the 
new road passes; but it was held (assuming it to apply to 
such a case), that where, at the instance of A., and with hia 
consent, the quarter sessions made an order tiiat a highway 
should be diverted, and a new highway substituted through 
the lands of A., with a proviso that the surveyors, in making 
it, were not to pull down any house, &c. ; and the surveyors 
made the new road, not according to the plan deposited with 
the clerk of the peace, but as nearly on the line there set 
forth as was practicable, vnthout pulling down a house (a 
house having been in the meantime built by A.); that the 
power g^ven by statute for diverting the old highway had not 
been cfurried out. 

Held also; that the proviso rendered the ordOT of sessions 
bad, on its face : inasmuch as it threw upon the discretion of 
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away the ground of any garden, lawn, yard, court, 
park, paddock, planted walk, plantation, or avenue^ 
to any house, or any inclosed ground set apart for 
building ground or as a nursery for trees ; and for suireyor to 
the. satisfaction of the person, body politic or cor- ^IS^i? 
porate, who is seised or possessed of or interested in JJJ^mJSne, 
their own right, or in trust for any other person, in Sn„*^*iJ2^ 
the said Ground that shall be laid into the said^<^*^°^ 

^ _ may bo 

biarhway respectively so to be widened and en- asMssed bj 

a Jury at tbo 

larged, the said surveyor, under the direction and quarter 
with the approbation of the said justices in writing, * ^''*' 
shall and is hereby empowered to make an agree- 
ment with him for the recompense to be made for 
such ground, and for the making such new ditches 
and fences as shall be necessary, according and in 
proportion to their several and respective interests 
therein, and also with any other person, body politic 
or corporate, that may be injured by the widening 
and enlarging such highway, for the satisfaction to 
be made to him respectively as aforesaid; and if 
the said surveyor, under the direction and with the 
approbation of the said justices, cannot agree with 
the said person, body politic or corporate, or if he 
cannot be found, or shall refuse to treat or take 
such recompense or satisfaction as shall be offered 
to them respectively by such surveyor, then the jus- 
tices of the peace at any general quarter sessions 
to be holden for the limit wherein such ground 
shall lie, upon certificate (v) in writing signed by 

the sarveyon (who are bound miniBterially to execute) that 
which is, in truth, a restraint upon the magistrates who are to 
order ; and that, if it were rejected, the new highway would 
not be made in pursuance of the order. M, v. Newmarket 
MaUway Company, 19 L. J. M. G. 241. Under Highway 
Act, 1804, S8. 47, 48, a highway board may widen a road, 
(o) See the form of this certificate, Sched. No, 17, post. 
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the justices making sncli view as aibresaid of their 
proceedings in the premises, and upon proof of 
fourteen days' notice (w) in writing having been 
given by the surveyor of such parish to the owner, 
occupier, or other person, body politic or corporate, 
interested in such ground, or to his guardian, trus- 
tee, clerk, or agent, signifying an intention to 
apply to such quarter sessions for the purpose of 
taking such ground, shall impannel a jury of twdve 
disinterested men out of the persons returned to 
serve as jurymen at such quarter sessions; and the 
said jury shall upon their oaths, to the best of their 
judgment, assess' the damages to be given and re- 
compense to be made to the owners and others 
interested as aforesaid in the said ground for their 
respective interests (ai), as they shall think reason- 
able, not exceeding forty years' purchase for the 
clear yearly value of the ground so laid out, and 
likewise such recompense as they shall think reason- 
able for the making of new ditches and fences on 
the side of the said highway that shall be so 
widened and enlarged, and also satisfaction to any 
person, body politic or corporate, that may be other- 
wise injured by the widening and enlarging the« 
On payment 8&id highways respectively ; and upon payment or 
ntiCTB^,^ tender of the money so to be awarded and assessed 
ground to ^ ^q pcrsou, body politic or corporate, entitled to 



(to) It must appear on the inqnisition of the jury that 
notice was given. R. t. Bagshatc, 7 T. R. 368. See also 
R. ▼. Trustees of the Norwich and Watton Roads, 6 A. & E. 
503. 

(x) Separate compensation must be made to each of the 
parties interested according to the amount of his interest; 
and an inquisition awarding one entire sum to the whole of 
the parties interested was held bad. R, v. Trustees of the 
Norwich and Watton Roads, 6 A. & £. 663. 
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receive the same, or leaving it in the hands of the be deemed 
clerk of the peace of such limits in case such person^ uehway. 
body politic or corporate^ cannot be found or shall 
refuse to accept the same^ for the use of the owner 
of or others interested in the said ground, the in- 
terest of the said person, body politic or corporate, 
in the said ground shall be for ever divested out of 
them, and the said ground, after such agreement 
or verdict as aforesaid, shall be esteemed and taken 
to be a public highway to all intents and purposes 
whatsoever^ saving nevertheless to the owner of 
such ground all mines, minerals, and fossils lyiug 
under the same which can or may be got witliout 
breaking the surface of the said highway, and also 
all timber and wood growing upon such ground, to 
be felled and taken by such owner within one 
month after such order shall have been made, or in 
default thereof to be felled by the said surveyor 
within the respective months aforesaid (^), and laid 
upon the land adjoining, for the benefit of the said 
owner ; and where there shall not appear sufficient wbentbera 
money in the hands of the surveyor for the purpose inffl^OTri!' 
aforesaid, then the said two lustices in cases of^'^'^^ 

•* may be 

agreement, or the said court of quarter sessions, m«ie, bj 
after such verdict as aforesaid, shall direct the sur» jastieet at 
veyor to make, collect, and levy an equal rate in tenionfl not 
the same manner as the rate by this Act authorized ^HhM 
to be made, and to pay the money to the person,®'"'®' 
body politic or corporate, so interested, in such 
manner as the said justices or court of quarter ses- 
sions respectively shall direct and appoint ; and the 
money thereby raised shall be employed and ac- 
counted for, according to the order and direction of 
the said justices or court of quarter sessions respec- 

, ■ ' 

(y) See sect. 66, p. 198, anis. 
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tively, for and towards the purchasing the land to 
widen and enlarge the said highway, and for making 
the said ditches and fences, and also satisfaction for 
the damages sustained thereby; provided that no 
such rate to be made in any one year shall exceed 
one-third part of the rate by this Act authorized to 
be levied, in addition to the rate for the repair of 
the highways. 



cottofpro. LXXXIII. And be it further enacted, that in 
jiiompay- casc such juty shall give in and deliver a verdict 
for more monies as a recompense for the right, in- 
terest, or property of any person, body politic or 
corporate, in such lands or grounds, or for the 
making such fence, or for such damage or injury to 
be sustained by him as aforesaid, than what shall 
have been proposed and offered by the said surveyor 
before such application to the said court of quarter 
sessions as aforesaid, that then and in such case the 
costs and expenses attending the said several pro- 
ceedings shall be borne and paid by the surveyor 
out of the monies in his hands, or to be assessed and 
levied by virtue and under the powers of this Act; 
but if such jury shall give and deliver a verdict for 
no more or for less monies than shaU have been so 
offered and proposed by the said surveyor before 
such application to the said court of quarter ses- 
sions, that then the said costs and expenses shall 
be borne and paid by the person, body politic or 
corporate, who shall have refused to accept the 
recompense and satisfaction so offered to him as 
aforesaid. 



PKviouito LXXXIY. And be it further enacted, that when 
a^M^hwajr ^^ inhabitants in vestry assembled shall deem it 
Sflfiurreyor expedient that any highway should be stopped 
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vp(fi)j diverted, or turned, either entirely or r^JJl^SJliio 
serving a bridleway or footway along the whole or ▼»«» **» 
any part or parts thereof, the chairman of duch 
meeting shall, by an order in writing, direct the 
sorveyor to apply to two justices to view(y) the 
same, and shall authorize him to pay all the ex- 
penses attending such view, and the stopping up, 
diverting, or turning such highway, either entirely 
or subject to such reservation as aforesaid, out of 
the money received by him for the purposes of this 
Act : provided nevertheless, that if any other party 
shall be desirous of stopping up, diverting, or turn- 
ing any highway as aforesaid, he shall, by a notice 
in writing, require the surveyor to give notice to 
the churchwardens to assemble the inhabitants in 
vestry, and to submit to them the wish of such per* 
son, and if such inhabitants shall agree to the pro- 
posal the said surveyor shall apply to the justices as 
last aforesaid for the purposes aforesaid; and in 
such case the expenses aforesaid shall be paid to 
such surveyor by the said party, or be recoverable 
in the same manner as any forfeiture is recoverable 
under this Act; and the said surveyor is hereby re« 
quired to make such application as aforesaid. 



(u) See IntrodactioD, p. 48. As to varying and stopping 
footpaths over churchyards see stat. 59 Geo. 8, c. 134, s. 89. 
B. V. Stock, 8 A. & E. 405. B. v. Arhwright, 12 Q. B. 960. 
Where they interfere with rifle practice, 25 & 26 Vict. c. 41, 
8. 4, by commissioners of Inclosure Act», 41 Geo. 8, c. 109, 
SB. 8, 11. 

(x) These provisions cannot be applied to the diversion of a 
highway, which by a local Improvement Act is put under the 
management of commissioners, — the said commissioners being 
liable to repair, but having no special power to divert high^ 
ways. See sect. 118, pott, Wright v. Front, 27 J. P. 645. 

{y) The view must be jointly by both justices, i?. v. J J, of 
Cambridgenhire, 4 Ad. & £1. HI. 
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gj^SJJJS;^^ LXXXV. And be it further enacted, that when 

M hiw[^° it shall appear upon such view of such two justices 

and itopping of the peacc, made at the request of the said suf- 

tiU7 high- veyor as aforesaid, that any public highway may 

wayi(«). j^ diverted and turned, either entirely or subject as 

aforesaid, so as to make the same nearer or more 

commodious to the public, and the owner of the 

lands or grounds through which such new highway 

so proposed to be made shall consent thereto by 

writing under his hand (a), or if it shall appear upon 

such view that any public highway is unnecessary, 

the said justices shall direct the surveyor to affix a 

notice (b) in the form or to the effect of schedule 



(z) " It ought to appear nneqaivocally, and not only hj 
probable argnment, tlwt the justices acted on their own view, 
and derived their conviction from that. There is no part of 
the administration of the law by jnstioes acting on their own 
authority, in which it is more necessary for the court to look 
closely at their proceedings than the stopping of highways." 
Coleridge, J., in R, t. Jones, 12 Ad. & £. 684. 

It must appear on the fece of the certificate that all the par- 
ticulars required in sect. 84 have been complied with ; (J?, v. 
JJ. qf Worcestershire, 23 L. J. M. C. 113;) that the high- 
way was actually inspected by the Justices ; (R. v. Marquis ^ 
Dotonshire, 4 Ad. & £. 721 ;) that the justices were together 
when they viewed it ; that the finding that it was unnecessary 
was the result of that view; {R, v. J J. qf Woreestershvre, 
8 B. & C. 254 ; R,y, JJ. €f Cambridgeshire, 4 A. & B. Ill ; 
R. V. J J. of Kent, 10 B. & C. 477 ; R, v. Jones, 12 Ad. & E. 
684; R. V. Milverton, 5 Ad. & E. 841 ; De Ponthieu v. 
Pennfffeather, 5 Taunt. 634 ;) and that it was made, wilh the 
consent in writing, under the hand of the person who is owner 
at the time of making the order. If the estate has changed 
hands since the consent was given, (J?, v. JJ, qf DehHghsMre, 
8 D. & R. 62,) or if the consent be under the hand of the 
solicitor or agent, (R, v. J J. qf Kent, 1 B. & C. 622 ; R. v. 
Crewe, 3 D. & R. 6,) it will be insufficient. See also R. v. J J. 
qf Middlesex, 5 Ad. & E. 626 ; R, v. JJ. of St^ffblk, 6 B. ft C. 
110 ; R. V. Sheppard, 8 B. & A. 414; R. v. J J. qf Surrey, 
6 B. ft C. 241. 

(a) See the form of this consent, Sched. No. 18, post, 

(b) See the form of this notice, Sched. No. 10, post. See 
R' v. Horner, 2 B. ft Ad. 150. 
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(No. 19) to this Act annexed^ in legible characters, 
at the place and by the side of each end of the said 
highway from whence the same is proposed to be 
tamed, diverted, or stopped up, either entirely or 
subject as aforesaid, and also to insert the same 
notice in one newspaper published or generally cir- 
culated in the county where the highway so pro- 
posed to be diverted and turned or stopped up, 
either entirely or subject as aforesaid (as the case 
may be), shall lie, for four successive weeks next 
after the said justices have viewed such public high- 
way, and to affix a like notice on the door of the 
church of every parish in which such highway so 
proposed to be diverted, turned, or stopped up, 
either entirely or subject as aforesaid, or any part 
thereof, shall lie, on four successive Sundays next 
after the making such view ; and the said several, 
notices having been so published, and proof thereof 
having been given to the satisfaction of the said 
justices, and a plan having been delivered to them 
at the same time particularly describing the old and 
the proposed new highway, by metes, bounds, and 
admeasurement thereof, which plan shall be verified 
by some competent surveyor, the said justices shall 
proceed to certify under their hands the fact of 
their having viewed the said highway as aforesaid, 
and that the proposed new highway is nearer or 
more commodious to the public ; and if nearer, the 
said certificate shall state the number of yards or 
feet it is nearer, or if more commodious, the reasons 
why it is so ; and if the highway is proposed to be 
stopped up as unnecessary either entirely or subject 
as aforesaid, then the certificate shall state the 
reason why it is unnecessary ; and the said certifi- 
cate of the said justices, together with the proof 
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and plan so laid before them as aforesaid, shall, as 
soon as conveniently may be after the making of 
the said certificate, be lodged with the clerk of the 
peace for the coanty in which the said highway is 
situated, and shall (at the quarter sessions which 
shall be holden for the limit (i) within which the 
highway so diverted and turned or stopped up, 
either entirely or subject as aforesaid, shall lie, next 
after the expiration of four weeks from the day of 
the said certificate of the said justices having been 
lodged with the clerk of the peace as aforesaid,) be 
read by the said clerk of the peace in open court ; 
and the said certificate, together with the proof and 
plan as aforesaid, as well as the consent in writing 
of the owner of the land through which the new 
highway is proposed to be made, shall be enrolled (c) 
by the clerk of the peace amongst the records of the 
said court of quarter sessions : provided always, that 
any person whatever shall bie at liberty, at any time 
previous to the said quarter sessions, to inspect the 
said certificate and plan so as aforesaid lodged with 
the said clerk of the peace, and to have a^ copy 
thereof, on payment to the clerk of the peace at the 
rate of sixpesce per folio, and a reasonable com- 
pensation fdr the copy of the plan. 

U^t^^ LXXXVI. Provided always, and be it further 
more than enacted, that in any case where it is proposed to 



{b) The word " limit ** here means the coanty, &c.,in which 
the road is situate, and not any division of it. B. y. J J. qf 
Stffollt, 17 L. J. 143, m., p. 168, posU 

(c) It was held, under the words of the repealed statateB, 
that the provision as to enrolment was directory only. i>e 
JPonthieu v. Pennyftfather, 6 Taunt. 634. 
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stop up or divert more than one highway^ which <»«w^t7 
highways shall be deemed to be so connected together, 
together as that they cannot be separately stopped 
or diverted without interfering one with the other^ 
it shall be lawful to include such different highwfiys 
in one order or certificate (d). 

LXXXVII. Provided also, and be it further ^^J^ 
enacted, that in the event of any appeal ^®ii^ Jjjj' '"^^ 
brought against the whole or any part or parts of or in part. 
any order or certificate for diverting more highways 
than one, it shall be lawiul for the court to decide 
upon the propriety of confirming the whole or any 
part or parts of such order or certificate, without 
prejudice to the remaining part or parts thereof (^). 

LXXXVIII. Provided always, and be it further Perwniwho 

n ^^^7 think 

enacted, that when any such certificate shall have themseiTes 
been so given as aforesaid, it shall and may be such high- 
lawful for any person who may think that he would be^oAered to 
be injured or aggrieved (/) if any such highway ^'SS^aj 
should be ordered to be diverted and turned or*PP*^* 
stopped up, either entirely or subject as aforesaid, 



(d) See i2. ▼. Milverton, 5 Ad. jlr E. 841. 

{e) See R. v. Midgley, 28 J. P. 873. 

(/) In order to be entitled to appeal, a person mast be 
prepared to sbow that he would sustain some special and pe- 
culiar injury by the diversion, &<:., of the way (3 Chit. Bum. 
** Highways ") ; and the notice of appeal must state that he is 
iDJured and aggrieved, or it must appear therefrom that such 
is the case. (Id.) See the cases there cited : R. t. JBsiex, 
6 B. & C. 431 ; R. y. Williamson, 7 T. R. 32 ; R, y. J J. qf 
Somersetshire, 7 B. & C. 682 ; R. v. Adey, 4 Nev. & M. 
865; R,y.JJ.qf Yorhshire{W. J?.],4B.&Ad. 686. See 
also R. Y. Tatofiton St. Mary, 3 M. 8b S. 466 ; R, y. InclS" 
don, 1 M. & S. 268 ; R, y. JJ. of Westmoreland, 1 D. & L. 
176 ; R. Y. Toumsend, 6 B. & A. 420. 
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and such new highway set out and appropriated in 
lieu thereof as aforesaid, or if any unnecessary 
highway should be ordered to be stopped up as 
aforesaid, to make his complaint thereof by appeal 
to J;he justices of the peace at the said quarter ses- 
sions (g)y upon giving to the surveyor ten days' 
notice in writing of such appeal, together with a 
statement in writing of the grounds of such appeal, 
who is hereby required, within forty-eight hours 
after the receipt of such notice, to deliver a copy of 
the same to the party by whom he was required to 
apply to the justices to view the said highway ; pro* 
vided that in all cases where the said surveyor ^all 
have been directed by the inhabitants in vestry 
assembled to apply to such justices as .aforesaid, 
. then the said surveyor shall not be required to de- 
liver a copy of such notice to any party ; provided 
also, that it shall not be lawful for the appellant to 
be heard in support of such appeal unless such notice 
and statement shall have been so given as afore- 
said, nor on the hearing of such appeal to go into 
or give evidence of any other grounds of appeal 
than those set forth in such statement as afore- 
said; 

S^jJry LXXXIX. And be it further enacted, that in 

ig) This meaos the next quarter sessions for the county, and 
not any adjournment of it ; and where the sessions were held 
on certain fixed days at different places for different divisions 
of a county, but on each by an adjournment from the preceding, 
it was holden that the notice of appeal must be given ten days 
before the holding of the quarter sessions for the first division, 
although the highways be not within that division. R, v. J J, 
qf Suffolk, 17 L. J. 148, m. 

The appeal must also be made to the quarter sessions held 
next alter the expiration of four weeks from the day on which 
the certificate was lodged with the clerk of the peace. JR, y, 
JJ, of Stqffordshire, 3 East, 160. 
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ease of such appeal the iustices at the said quarter «t 
sessions shall, for the purpose of determining whether new 
whether the proposed new highway is nearer or^££^A;e. 
more commodious to the puhlic, or whether the 
public highway so intended to be stopped up^ either 
entirely or subject as aforesaid, is unnecessary, or 
whether the said party appealing would be injured 
or aggrieved, impannel a jury of twelve disinterested 
men out of the persons returned to serve as jurymen 
at such quarter sessions (h) ; and if, after hearing 
the evidence produced before them, the said jury 
shall return a verdict that the proposed new high- 
way is nearer or more commodious to the public, or 
that the public highway so intended to be stopped 
up, either entirely or subject as aforesaid, is unne- 
cessary, or that the party appealing would not be 
injured or aggrieved, then the said court of quarter 
sessions shall dismiss such appeal, and make the 
order herein mentioned for diverting and turning 
and stopping up such highway, either entirely or 
subject as aforesaid, or for diverting, turning, and 
stopping up of such old highway, and purchasing 



(h) It is only where the questioa raised by the appeal is 
whether the new highway is nearer or more commodious than 
the other, or whether the way intended to be stopped up is on* 
necessary, that a j ury is required. But if the grounds of appeal 
be for defects in the certilicate» these being matter of law, it 
seems the court may decide them without impannelling a jury. 
Where in an appeal the grounds were of both kinds, and it was 
agreed, upon the appeal being called on, and there being no jury 
then in attendance, that the court should proceed to hear the 
objections to the certificate, and the trial of the other qoestiona 
by the jury should be adjourned until the next day, when 
there would be a jury : the sessions on this hearing decided 
that the objections to the certificate were fatal, and thereupon, 
allowed the appeal, without any trial by the jury : and the 
Court of Queen's Bench held that they were right; they had 
exercised a lawful power, and exercised it properly. J2. t« «/'«/'« 
qf Wareesterthire, 28 L. J. 113, m. 
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the ground and soil for sncli new highway, or for 
stopping up such unnecessary highway, either 
entirely or subject as aforesaid ; but if the said jury 
shall return a verdict that the proposed new high- 
way is not nearer or not more commodious to the 
public, or that the highway so intended to be 
stopped up, either entirely or subject as aforesaid, is 
not unnecessary, or that the party appealing would 
be injured or aggrieved, then the said court of quarter 
sessions shall allow such appeal, and shall not make 
such order as aforesaid (i)^ 

SSS^Si to ^^- ^^* ^® ^* further enacted, that the court of 

a'^t sto 4^^^^^^ sessions is hereby authorized and required 

ping «p, &c. to award to the party giving or receiving notice of 

appeal such costs and expenses as shall be incurred 

in prosecuting or resisting such appeal, whether the 

same shall be tried or not (A), and such costs and 



(i) Where upon an appeal against a certificate of justices 
for stopping up a highway, it appeared that the justices had 
certified that the proposed line was nearer and more commo- 
dious than the old one, and the ground of appeal was that the 
proposed line was not nearer and more commodious ; a jury 
being impannelled as above directed, found that the proposed 
■ew way was not nearer, but that it was more commodious than 
the old one : the Court of Queen's Bench held that upon this 
finding, the sessions could not make an order for stopping up 
the way; the justices having certified that the new way waa 
nearer and more commodious, both ought to have been proved 
upon the appeal. R. y. Shilea et ah, 1 Q. B. 919. In a 
recent case, tlie court expressed a strong opinion that a certi- 
ficate was not bad by reason of its not stating that the proposed 
new highway was both nearer and more commodious than the 
old one. The point, however, was not decided. Wright y. 
Front, 32 L. J. M. C. 204. 

Under sect. 108, post, the court may, if they think fit, 
state the facts specially for the opinion of the Court of Queen's 
Bench. 

{k) Where, after receiving notice of appeal, the respondent 
ave notice of abandonment of the certificate, but the appeal 
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expenses shall be paid by the surveyor or other 
piurty as aforesaid at whose instance the notice for 
diverting and turning, or stopping up the highway^ 
either entirely or subject as aforesaid^ shall have 
been given ; and in case the said surveyor or other 
party as aforesaid shall not appear in support 
thereof, the said court of quarter sessions shall 
award the costs of the appellant to be paid by such 
surveyor or other party as aforesaid, and such costs 
shall be recoverable in the same manner as i^any 
penalties or forfeitures are recoverable under this 
Act (l). 

XCI. Provided always, and be it further enacted, wn© app«»i 
that if no such appeal be made, or being made shall u dismiMed, 
be dismissed as aforesaid, then the justices at the ^ke?rd«r 
said quarter sessions shall make an order to divert &Lf!l!L?th!f' 
and turn and to stop up such highway, either ^y^^' 
entirely or subject as aforesaid, or to divert, turn, ^w^ 
and stop up such old highway^ and to purchase the 



was nevertheless entered and called on, and no one appearing, 
was struck out, but the appellant later in the day applied to 
have the appeal reinstated and to have his costs, it was held 
that he was entitlM to do so. R, y. JJ, of West Ridirig, 31 
L. J. M. C. 271. 

(0 Sects. 101 — 103, post. The sessions cannot make an 
order generally for the payment of the costs incurred. The 
amount ought to be ascertained by the clerk of the peace 
during the sessions, and inserted in the order. Selltoood ▼. 
Mounts 1 Ad. & £. (N. S.) 726 ; 10 L. J. M. C. 121. Ex parte 
HoUoway, I Dowl. P. G. 26. R, ▼. Long, 1 Q. B. 740. Jt, y. 
Clark, 5 Q. B. 887. R. y. J J. of Westmoreland, 1 Dowl. & L. 
178. See also M. v. Mortloek, 7 Q. B. 469, as to an order ibr 
costs, made at an adjourned sessions. 

The nonpayment of costs awarded by an order of quarter 
sessions under the above section is not an offimce forming a 
subject for conviction under sects. 101— 103, pof^ ; but the 
payment of them may be enforced by a distress warrant under 
sect. 103, grounded directly upon the order of scHions. Sell' 
wood V. Mount, 1 Ad. ft £. (N. S.) 726. 

l2 



M 



172 HIGHWAY ACT, 1885. 

ground and soil for such new highway, or to stop 
up such unnecessary highway, either entirely or 
subject as aforesaid, by such ways and means, 
and(m) subject to such exceptions and conditions, in 
all respects, as in this Act is mentioned in regard to 
highways to be widened ; and the proceedings there- 
upon shaU be binding and conclusive on aU persons 
Kew high- whomsoever ; and the new highway so to be 
aftermds appropriated and set out shall be and for ever after 
Swic "high- continue a public highway to all intents and 
way, &c purposes whatsoever; but no old highway (except in 
the case of stopping up of such useless highway as 
herein is mentioned) shall be stopped until such 
new highway shall be completed and put into good 
condition and repair, and so certified (n) by two 
justices of the peace upon view thereof, which certi- 
ficate shall be returned to the clerk of the peace, 
and by him enrolled amongst the records of the court 
of quarter sessions next after such order as aforesaid 
shall have been made, pursuant to the directions 
hereinbefore contained (o). 

Party liable XCII. Providcd always, and be it further enacted, 
ou'ughwayf that in every case in which a highway shall have 
*^ "high- l>6en turned or diverted under the provisions of this 



new 



^•^•- Act, the parish or other party which was liable to 

the repair of the old highway shall be liable to the 



(m) See R, y. NewmarTtet RaUway Company, 10 L. J. 
M. C. 241, note to sect. 82. 

(n) Where justices made an order for diverting a highway, 
and afterwards made another order for stopping up the old 
highway, reciting " that they were satisfied that the new high- 
way was properly made, and fit for the reception of trayellers," 
it was held that such recital was a sufficient certificate. De 
Ponthieu v. Pennyfeathert 6 Taunt 634. 

(o) See R, t. Newmarket RaUway Company, 19 L. J. 
If. C. 241, note to sect 82, ante. 
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Tepair of the new highway, without any reference 
whatever to its parochial locality. 

XCIII. And be it farther enacted, that the ProTiiioM 

J •• •ai»a- a'" J '^i M to widen - 

powers and provisions m this Act contained with ingof a 
respect to the widening and enlarging, diverting, eztendto*^ 
turning, or stopping up any highway, shall be appli- 5JfSsh*Je*r. 
cable to all highways which any person, hodies JJ^^J'J^ ^^^ 
politic or corporate; is or are bound to repair by p»»' ratiw€ 
reason of any grant, tenure, limitation or appoint- 
ment of any charitable gift, or otherwise howsoever ; 
and that when such last-mentioned highways are 
so widened or enlarged, turned or diverted, the same 
shall and may, by an order of the justices at a spe- 
cial sessions for the highways, be placed under the 
control and care of the surveyor of the parish in 
which such highways may be situate, and shall be 
from time to time thereafter repaired and kept in 
repair by the said parish : provided also, that the Jattiees to 
said highways so widened, enlarged, diverted, or or other 
turned, shall be viewed by two justices of the peace, ^aue bj 
who shall make a report thereof to the justices at a ^IS^ij^ 
special sessions for the highways ; and such last- ^^^^ 
mentioned justices shall, by an order under their 
hands, fix the proportionate sum which shall be 
annually paid, or shall fix a certain sum to be paid, 
by such person, bodies politic or corporate, his or 
their heirs, successors or assigns, to the said sur- 
veyors of the parish, in lieu of thereafter repairing 
the said part of the said old highway ; and the order 
of the said last-mentioned justices shall be and con- 
tinue binding on all such persons, bodies politic or 
corporate, their heirs, successors, or assigns ; and 
in default of payment thereof the said surveyor shall 
proceed for the recovery of the same in the same 
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manner as any penalties and forfeitures are recover* 
able under this Act. 

JSiV'K" ^CrV. And be it farther enacted, that from and 
fow juiticM after the commencement of this Act, if any high- 
is out of ro- way is out of repair (p) or is not well and suffi- 
buityii noV cicutly repaired and amended, and information 
diiputed iq), ^j^gyg^f^ ^j^ |.jjg ^j^^j^ ^f ^^^ credible witness, is given 

to any justice of the peace, it shall and may be 
lawful for such justice, and he is hereby authorized 
and required, to issue a summons requiring the sur- 
veyor of the parish, or other person or body politic 
or corporate, chargeable with such repairs, to appear 
before the justices at some special sessions for 
the highways in the said summons mentioned, to 
be held within the division in which the said high- 
way may be situate (r); and the said justices shall 
either appoint some competent person to view the 
same, and report thereon to the justices in special 
sessions assembled, on a certain day and place to be 
then and there fixed, at which the said surveyor of 
the highways or other party as aforesaid shall be 
directed to attend, or the said justices shall fix a 
day whereon they or any two' of them shall attend 
to view the said highway ; and if to the justices at 
such special sessions, on the day and at the place so 



(p) As to the repairs of a highway within the jurisdiction 
of a highway board under the recent Act, see 25 & 26 Vict. 
c. 61, 8. 18. 

(q) See Introduction, '' Repairs of Highways/' p. 38. 

(r) In any conviction or order under this section, it must 
appear that the highway in question is within the division for 
which the special sessions are holden ; for otherwise it would 
not appear that the justices had jurisdiction. B, v. Martin 
9t ah, 13 L. J. 45, m. ; 2 Q. B. 1037. R. ▼. Baltany 6 
Jur. 1154. B, V. Hieklinff, 7 Q. B. 890. B, v. Watford 
{Inhabi.), 4 Dowl. & L. 593. 
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fixed as aforesaid, it shall appear, either on the 
report of the said person so appointed by them to 
view, or on the view of such justices, that the said 
highway is not in a state of thorough and effectual , 
repair, they the said justices at such last*mentioned 
q>ecial sessions shall convict (s) the said surveyor 
or other party liable to the repair of the said high- 
way in any penalty not exceeding five pounds, 
and shall make an order on the said surveyor, or 
other person or bodies politic or corporate, liable to 
repair such highway, by which order they shall 
limit and appoint a time for the repairing of the 
same ; and in default of such repairs being effectu- 
ally made within the time so limited, the said sur- 
veyor, or such other person or body politic or 
corporate as aforesaid, shall forfeit and pay to some 
person to be named and appointed in a second order 
a sum of money to be therein stated, and which 
shall be equal in amount to the sum which the said 
justices shall, on the evidence produced before them, 
judge requisite for repairing such highway, which 
money shall be recoverable in the same manner as 
any forfeiture is recoverable under this Act, and 
such money when recovered shall be applied to the 
repair of such highway ; and in case more parties 
than one are bound to repair any such highway, 
the said justices shall direct in their said order what 
proportion shall be paid by each of the said parties : 



(«) Where an infonnation is laid under this section, that a 
highway is out of repair, and the magistrates appoint a viewer, 
who reports tliat the highway is oat of repair, they are not 
bound by that report, but may exercise their discretion 
whether they will convict the surveyor or not. R, v. J J, qf 
WUttf S Dowl. 717. '^ The penalty is a fine upon the surveyor 
for his neglect of duty, and is not to be paid oat of the high- 
way rate." Coleridge, J. 



Indictment. 
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provided, that if the said highway so oat of repair 

is a part of the turnpike road, the said justices (t) 

shall summon the treasurer or surveyor or other 

officer of such turnpike road, and the order herein 

directed to be made shall be made on such treasurer 

or surveyor or other officer as aforesaid, and the 

money therein stated shall be recoverable as afore- 

inwhat said: provided nevertheless that the said justices 

rainnoumeE^ shall not have power to make such order as afore- 

f^"^' said in any case where the duty or obligation of 

repairing the said highway comes in question. 

Mode of pro- XCY. And be it enacted, that if on the hearing 
obligation to of any such summons respecting the r^air of any 
di^^. highway the duty or obligation of such repairs is 
denied by the surveyor on behalf of the inhabitants of 
the parish, or by any other party charged therewith, 
it shall then be lawful for such justices (t«) and they 



(Q See Introduction, p. 39. A single magistrate has no 
authority under this section to summon a surveyor of turn- 
pike roads. George v. Chambers^ 11 M. & W. 149. But two 
JnsticeB can summon the surveyor, or other officer of the 
trustees, in order to ascertain whether there are any funds 
which may be applied to the repair of the road : if there be, 
they may then make an order upon him to repair it : in case 
of disobedience, they may, under sect. 97, make an order for 
costs upon the trustees. See B, v. J J. of St. Albans, 22 L. J. 
H. G. 142, and R, v. JJ. of Hyde, 21 L. J. M. C. 94 ; and se» 
4 8b 5 Vict. c. 59, post, continued by various Acts to the pre- ' 
sent time. 

(tf) Where the surveyor simply denies the liability to repair 
a road which is admitted to be a highway, it is imperative on 
the justices to order an indictment to be preferred. J2. v. 
J J, qf Surrey, 21 L. J. M. C. 196. JR, v. Arnold, 27 L. J. 
H. C. 92. But not so where it is denied to be a highway. 
JSSx parte Bartleft, 30 L. J. M. C. 65. In that case it is 
discretionary. And where an indictment had been once pre- 
ferred under this section, and a verdict of not guilty found, 
and a iresh summons being taken out against the surveyor, 
the justices dedimed to order anotl^er indictment, the court 
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are hereby required to direct a bill of indictment to 
be preferred, and the necessary witnesses in support 
thereof to be subpoenaed, at the next assizes to be 
holden in and for the said county, or at the next 
general quarter sessions of the peace for the county, 
riding, division, or place wherein such highway shall 
be, against the inhabitants of the parish or the party 
to be named in such order, for suffering and per* 
mitting the said highway to be out of repair (t?) ; 
and the costs of such prosecution shall be directed 
by the judge of assize before whom the said indict- 
ment is tried, or by the justices at such quarter 
sessions, to be paid out of the rate made and levied 
in pursuance of this Act in the parish in which 
such highway shall be situate {ro) ; provided never- 



refosed to compel them by mandamus to do it. Ex parte 
Bennett, 6 Jur. (N. S.) 1196. The order mast show on the 
&ce of it that it was made at a special sessions for the high- 
ways held within the division in which the road is situate ; 
if it do not it is void. 22. v. Bidding, 7 Q. B. 890. 

(o) As to the proceedings by indictment, see Archbold's 
Criminal Pleading ( Welsby ), 16th ed., pp. 778— 791 . Wool- 
rycVs Crim. Law, pp. J261— 1273. 

{to) If the highway indicted be not within a highway dis- 
trict, (see 25 & 26 Vict. c. 61, s. 19,) it is imperative upon 
the judge or sessions to grant these costs, even although the 
defendant be acquitted, {R, v. Heanor, 18 L. J. 144, m.,) 
provided the way be a public highway, and proved at the trial 
to be so, (Jl, V. Down Holland, 15 L. J. 25, m.,) and the 
liability to repair be the matter in dispute. R, v. Heaimyr^ 
14 L. J. 38, m. 

It had been held by several judges sitting singly at assizes, 
that where the defendants pleaded guilty, the indictment waa 
not tried, and therefore that no order could be made for costs. 
But on the qaestion coming before the court (Q. B.) in banco, 
it was held, that on a plea of guilty costs may be given, even 
though notice has been given to tiie prosecutor several days 
before the assizes, that it was the intention of the defendants to 
plead guilty. " All that was meant by the language in ques- 
tion (which, it must be admitted, was not very happily chosen) 
, was to point out the judge of assize in whose court the indict- 
ment waa disposed of, as the authority by whom the costs of 

i3 
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ibeless, that it shall be lawful for the party against 
whom such indictment shall be so preferred at the 
quarter sessions as aforesaid to remove such indict- 

the prosecution should be directed to be paid.'' JR, v. Hasle^ 
mere, 32 L. J. M. C. 30. An indictment, however, is not 
considered to have been tried if the jury are discharged for 
disagreement, and no costs can be given. ^. v. Heyteshurif, 
87 J. P. 308. 

Where the defendant is acquitted on the ground that the 
road is not a public highway, (i?. v. Chedworth, 9 C. & P. 
885; JR. V. Paul, 2 M. & Rob. 307,) or that it is not the 
highway set out in the order of justices, (jR. v. Fifehead, 
8 Cox, C. C. 59,) the judge has no jurisdiction to certify under 
this section {B. v. Hickling, 7 Q. B. 890). Where the prose- 
eation has been at sessions, or in the crown court at the assizes^ 
care should be taken to have the costs taxed, and the amount 
inserted in the order, during the sessions or assizes at which 
the indictment is tried. It should also be stated' out of what 
fbnd they are to be paid {B. ▼. Watford, 4 D. & L. 593). 
Bat where the indictment, found at the assizes, was removed 
by certiorari, and sent down to be tried at niei prius ; and 
the judge made an order, indorsed upon the record, in the 
terms of the above section, for the payment of the costs of the 
prosecution ; and on judgment being afterwards signed, and 
a side bar rule obtained to tax the costs, it was opposed on 
the ground that the order should have stated the amount, on 
the face of it : but the court held it to be correct, and strictly 
according to the practice in such cases. B, v. EardUland^ 
83 L. J. 145, m. 

Where, by an order of justices at a special sessions for the 
highways, an indictment was preferred at the quarter sessions 
against the parish for the non-repair of a highway ; the parish 
pleaded, and the jury found, that the occupier of farm A. was 
bound to repair it ratione tenura ; the prosecutor then ap- 
plied for his costs, but the sessions refused to give them, on 
the ground that G., one of the justices who made the order for 
preferring the indictment, was the owner of farm A. : upon 
an application for a mandamus to the sessions to allow the 
costs, it appeared that the surveyor, when before the special 
sessions, merely denied the liability of his parish, without 
suggesting who was liable, and thereupon 6., and two other 
justices made the order; and Wightman, J., granted the writ, 
for G. when he made the order was not interested, although 
he became so afterwards when the parish had pleaded, and the 
prosecutor therefore was entitled to his costs. B. v. JJ, tf 
Surrey, 21 L. J. 195, m. 

The words *' out of the rate made and levied, &c.," com- 
prehend not only rates in existence at the time of making the 



6 4 6 WILLIAM IV. Cap. 50. 179 

'ment hj eertiorari or otherwise into His Majesty's 
Court c^ King's Bench (x). 

XCYI. And be it further enacted^ that no fine, FinM^penai. 
issttOy penalty, or forfeiture for not repairing the high- forfeituNi, 
way, or not appearing to any indictment for not re- levTed and 
pairing the same, shall hereirfter be returned into the ^^^^ 
Court of Exchequer or other court, but shall be levied 
by and paid into the hands of such person residing 
in or near the parish where the road shall lie, as the 
justices or court imposing such fines, issues, penal- 
order, bat the highway rate in general ; and if there be not 
sufficient funds in the hands of the surveyors at the time, they 
most make a rate for the purpose. And the order binds not 
only the surveyors in office, but their successors also, until the 
costs' be paid. The costs cannot be levied by distress either 
as *' penalties Or forfeitures," or '' costs and charges" under 
sect. 103, but a mandamus will issue to compel the surveyor 
to take the proper steps for levying and paying them. J2. v. 
Eyton, 3 £. & B. 390. 

Compare with the above section 25 & 26 Vict. c. 61, s. 19« 
in which it is enacted, that, in a similar prosecution, where 
the road indicted is within a highway district, ''the costs of 
the prosecution shall be paid by such party to the proceedings 
as the court shall direct ; and that, if directed to be paid by the 
parish, they shall be deemed to be expenses incurred by such 
parish in keeping its highways in repahr, and shall be paid 
accordingly." 

{x) A judge at nisi prius, after the indictment has been re* 
moved by eertiorari, may make the order for costs. R. v. 
Watford, 4 D. & L. 493. As to the removal of indictments 
by certiorariy see 16 & 17 Vict. c. 30, ss. 4 — 8. The question 
of liability to repair may be raised on a plea of not guilty, so 
as to entitle the parish to remove an indictment by cer^ran. 
B. V. Taunton St. Mary, 3 M. & S. 465. Though the 
words of the section are confined to indictments preferred at 
quarter sessions only, an indictment found at the assizes also 
may be removed by eertiorari, B. v. Sandon, 3 E. & B. 547. 

Where a grand jury had ignored a bill of indictment against 
a parish for non-repair of a highway, some of the grand jurors 
bedng landowners in the parish, and taking part in the discus- 
don whether the bill should be found, the court granted a 
criminal information against the inhabitants of the parish for 
the non-repair of the Ughway. B. v. Upton St, Leonards^ 
16 L. J. M. C. 84. 
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tiesi or forfeitares shall order and direct, to be 
applied towards the repair and amendment of such 
* highway {g) ; and the person so ordered to receive 
such fine shall and is hereby reqidred to receive, 
apply, and account for the same according to the 
direction of such justices or court, or in default 
thereof shall forfeit double the sum received ; and 
if any fine, issue, penalty, or forfeiture to be im- 
posed for not repairing the highway, or not appearing 
as aforesaid, shall hereafter be levied on any inhabi- 
tant of such parish, township, or place, then such 
inhabitant shall and may make his complaint to the 
justices at a special sessions for the highways ; and 
the said justices are hereby empowered and au- 
thorized, by warrant under their hands, to make an 
order on the surveyor of the parish for payment of 
the same out of the money receivable by him for 
the highway rate, and shall within two months next 
afiker service of the said order on him pay unto such 
inhabitant the money therein mentioned (A). 

jofticea em- XCVII. And bc it further enacted, that if any 

powered to ' •/ 



(^) See IntrodQction, p. 41. The fine can only be appUed 
'' towards the repair and amendment of such highway." 
If, therefore, after conviction and order, and before payment 
of the fine, the defendants efTectually repair the road, they 
are entitled to a itay of further proceedings, and the prose- 
cutor cannot claim the fine on behalf of third parties for re- 
pairs done previously to the conviction. It, v. Bamard*8 
Castle, 10 L. J. M. C. 53. The repairs, however, must be 
weU and efi^ectually done, or the court will impose a fine of 
sufficient amount to put the road into a substantial state of 
repair. JR. v. Claxby, 34 L. J. Q. B. 223. 

{h) An application must be made within a reasonable time; 
and if refused, steps taken to enforce it by mandamtts. The 
Court of Queen's Bench refused to interfere where eight years 
had been suffered to elapse, though applications had been firom 
time to time made to the magpistrates and refused. M. ▼. JJ. 
of Lancashire, 12 East, 306 ; JR. v. Taumsend, 2 Dong. 420. 
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surveyor or other person shall be summoned before J^JJ* ®^*J 
any justice to answer any information or complaint ^'^'^'J^'/if 
exhibited or made against him touching or con- and to Mm u 
ceming any offence committed or alleged to have &c., is with- 
been committed by such surveyor or other person aismiMed. 
against the provisions of this Act, or for any sup- 
posed neglect of duty, in case such surveyor or 
other person be convicted thereof, such justice shall 
be authorized and empowered to order the payment 
by such surveyor or other person of all costs or pro- 
ceedings against him ; but in case such information 
or complaint shall afterwards be withdrawn, or 
quashed or dismissed, or if the defendant shall be 
acquitted of the offence or neglect of duty charged 
against him, it shall be lawfol for such justices to 
order and award that the person exhibiting or 
making such information or complaint shall pay to 
the defendant all such costs as to such justice shall 
seem reasonable ; and in default of immediate pay- 
ment of the sum so awarded, it shall be lawful for 
such justices to cause the same to be levied by dis- 
tress and sale of the goods and chattels of the per- 
son ordered to pay the same, together with the costs 
of such distress and sale ; and if goods and chattels 
of such person sufficient to answer the sum so 
awarded, with such costs as aforesaid, cannot be 
found, it shall be lawful for such justices to commit 
such person to the common gaol or house of correc- 
tion, there to be kept to hard labour, for any time 
not exceeding one calendar month, unless the sum 
so awarded, together with all costs and expenses, 
shall be sooner paid and satisfied. 

(0 See George y. Chambers, 11 M. & W. 165. . 
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«^^ XCVIII. And be it further enacted, that it shall 
to t*epi«t- and may be lawful for the court before whom any 
indictment shall be preferred for not repairing high- 
ways, to award costs to the prosecutor, to be paid 
by the person so indicted, if it shall appear to the 
said court that the defence made to such indictment 
was frivolous or vexatious (k). 

No prwent- XCIX, And be it further enacted, that from and 
inhabitimts afbor the commencement of this Act it i^all not be 
heing oat of lawful to take or commence any legal proceeding, 
"***'' by presentment, against the inhabitants of any 

parish, or other person, on account of any highway 

or turnpike road being out of repair. 

Inhabitants G. And be it further enacted, that no person 
in pariihM shall bc docmcd incompetent to give evidence, or be 
^idenoe! disqualified from giving testimony or evidence, in 



(k) Where the judge certified on the back of the record 
that the defence was frivolous, without also awarding? costs in 
express terms, the court held that this certificate was in etBaet 
an awarding of costs, and sufficient for the purpose. B. y. 
Cljfton, 6 T. R. 344. And where such a certificate Is given, 
the prosecutor shall have his costs notwithstanding the defen- 
dants may have obtained a rule to arrest the judgment. M. v. 
St. Johfif Margate, 6 M. & S. 130. 

The word " preferred'' may mean carried on in any stage. 
Therefore, where an indictment is removed by certiorari by 
the prosecutor into the Queen's Bench, and tiied there, the 
judge at nisi prius may, under this section, certify that .the 
defence was frivolous, and order that the defendant pay costs 
to the prosecutor. R, v. Pembridge, 3 Q. B. 901, note to 
Chit. Collection of Statutes, W. & B., tit. " Highways." He 
may also certify for a special jury. Id. Where an indictment 
has been removed by certiorari, and the judge, under this 
section, has at the trial awarded costs to the prosecutor, which 
have been allowed by a rule of eourt, the court will, notwith- 
standing sect. 103, enforce obedience to the rule by attach- 
ment. JR. V. Pembridge, 3 Q. B. 901. Id. 
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any action, suit, prosecution, or other legal pro- 
ceedings to be brought or had in any court of law 
or equity, or before any justice or justices of the 
peace, under or by virtue of this Act, by reason of 
being an inhabitant of the parish in which any 
offence shall be committed, or of being a treasurer, 
clerk, surveyor, district surveyor, assistant surveyor, 
collector, or other officer appointed by virtue of this 
Act, nor shall such testimony or evidence for any 
of the reasons aforesaid be rejected or liable to be 
questioned or set aside (Z). 

CI. And be it further enacted, that in all cases J««ttoMmv 

proceed bj 

in which any penalty or forfeiture is recoverable lummou in 
before justices of the peace under this Act, it shall of pemjtieB. 
and may be lawful for any justice to whom com- 
plaint shall be made of any such offence to summon 
the party complained against before any two jus- 
tices, and on such summons the said two justices (m) 
may hear and determine the matter of such com- 
plaint, and on proof of the offence coDvict the 
offender, and adjudge him to pay the penalty or 
forfeiture incurred, and proceed to recover the same, 
although no information in writing shall have been 
exhibited or taken by or before such justice ; and 
all such proceedings by summons without informa- 
tion shall be as good, valid, and effectual to all 
intents and purposes as if an information in writing 
was exhibited (n). 



(/) See R, ▼. Inhabitants of Bondgate in Auckland, 1 Ad. 
k BI. 744, before this statute. 

(m) Ab to the jurisdiction of justiceSy in a case in which a 
party charged with a nuisance denies the road to be a high- 
way, claiming the soil subject to a pri7ate right of way, see 
WiUiam$ v. Adams, 31 L. J. M. C. 109, note to sect. 73, ante. 

(fi) See the forms of information, summons, conviction, 
distress warrant, and the return thereto, and of a commitment 
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comprtBing (JII. And be it further enacted, that if any per- 
•ttendand son, after having been paid or tendered a reasonable 
dence. sum of monoj for his costs, charges, and expenses, 
shall be summoned as a witness to give evidence 
before any justices of the peace touching any matter 
or fact contained in any information or complaint 
for any offence against this Act, either on the part 
of the prosecutor or the person accused, and shall 
refose or neglect to appear at the time and place 
for that purpose appointed, without a reasonable 
excuse for his refusal or neglect, or appearing shall 
(after having been paid or tendered a reasonable 
sum for his costs, charges, and expenses,) refuse to 
be examined upon oath and give evidence before 
such justice of the peace, then and in either of such 
cases such persons shall forfeit for every such, 
offence any sum not exceeding five pounds. 

Forfeiting, cm. And be it further enacted, that all penalties 
^ugMmay ^^^ forfeitures by this Act inflicted or authorized to 
dJiteetrami ^ imposed for any offence against the same, and all 
*^^ balances due from a surveyor (<?), and all costs and 

charges to be allowed and ordered by the authority 
of this Act, (the manner of levying, recovering^ and 
applying of which is not hereby otherwise par- 
ticularly directed,) (jE?) shall, upon proof and con* 



for want of distress, Sched. No. 20^25. To be had of the 
pablisbers of this work. 

(o) Collier v. Kilham, 21 L. J. Q. B. 65. 

(p) See R. y. Eyton, 3 E. & B. note to sect. 05, ante. 
The nonpayment of costs awarded bj an order of quarter 
sessions, on the trial of an appeal against the stoppage of a 
highway, under sect. 90, is not an offence forming a subject 
for conviction under sects. 101, 108, but the nonpayment 
of them may be enforced by distress warrant issued by 
two justices under sect. 108, grounded directly upon the 
order of sessions. Selltoood t. Mount , 10 L. J. M. C. 121 ; 
1 A. & £. (N. 8.) 727. And per Lord Penman, C. J. :. 



6 (S; 6 WILLIAM IV. Cap. 50. 186 

viction of the offences (q) respectively before any 
two or more justices, either by the confession of the 
party offending, or by the oath of any credible wit- 
ness or witnesses, (which oath such justices are in 
every case hereby fully authorized to administer,) 
or upon order made as aforesaid, be levied, together 
with the costs attending the information, summons, 
and conviction, by distress and sale of the gooda 
and chattels of the offender or person liable or or- 
dered to pay the same respectively, by warrant 
under the hands of two or more justices before 
whom the party may have been convicted (which 
warrant such justices are hereby empowered and 
required to grant) ; and the overplus (if any), after 
such penalties, forfeitures, and fines, and the charges 
of such distress and sale, are deducted, shall be re- 
turned, upon demand, unto the owner or owners of 
such goods and chattels; and in case such, fines, 
penalties, and forfeitures shall not be forthwith paid 
upon conviction, then it shall be lawful for such jus- 
tices as aforesaid to order the offender or offenders 
80 convicted to be detained and kept in safe custody 
until return can be conveniently made to such war- 
rant of distress, unless the offender or offenders 
shall give suficient security, to the satisfaction of 
such justices as aforesaid, for his or their appearance 
before such justices on such day or days as shall be 

'^ Sect. 103 must be read reddtmdo singula singuliSf and the 
tme construction of it is, that the justices shall issue their 
warrant upon a conviction, where there has been an qffence 
for which a penalty or forfeiture is inflicted or authorized to 
be imposed : and ' upon order made as aforesaid,' when costs 
have been awarded and not paid ; notwithstanding^ the words 
' under the hands of two or more justices before whom the 
party may have been convicted.' '' 

{q) See Selltoood v. Mounts 1 A. & E. (N. S.) 727 ; 10 
L. J. 121, ante, note to sect. 90 ; Lock v. Selltoood, Id. 
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appointed for the return of such warrant of distress, 
such day not being later than seven days from the 
time of taking any such security, and which security 
the said justices as aforesaid are hereby empowered 
to take by way of recognizance or otherwise; or in 
case it shall appear to the satisfaction of such jus- 
tices, either by the confession of the offender or 
otherwise, that he hath not goods or chattels within 
the jurisdiction of such justices sufficient whereon 
to levy all such penalties and forfeitures, costs and 
charges, such justices may, at their discretion, 
without issuing any warrant of distress, commit the 
offender for such period of time, and in such and like 
manner,, as if a warrant of distress had been issued, 
and rnilla bona returned thereon ; but if a warrant of 
distress shall be issued, and upon the return thereof 
it shall appear that no sufficient distress can be had 
whereupon to levy the said penalty, forfeiture, or 
fine, and costs and expenses aforesaid, and the same 
shall not be forthwith paid, or in case it shall appear 
to the satisfaction of such justices, upon the con- 
fession of the offender or otherwise, that he hath 
not sufficient goods and chattels whereupon such 
penalty, forfeiture, or fine, costs and expenses, 
could be levied if a warrant of distress were issued, 
such justices shall not be required to issue such 
warrant, but in such case such justices are hereby 
required, by warrant under their hands, to cause 
such offender or offenders to be committed to the 
common gaol or house of correction of the county, 
riding, or place where the offender shall be or reside, 
there to be kept to hard labour for any term not ex- 
ceeding three calendar months, unless such penal- 
ties, forfeitures, and fines, and all reasonable charges 
attending the same, shall be sooner paid and satis- 
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fied; and the penalties and forfeitures, when so^w gg j^ ^ 
levied, shall be paid, the one half to the informer, 
and the other half to the surveyor of the parish 
where stich offence, neglect, or default shall happen, 
to be applied towards the repair of the highways 
thereof, unless otherwise directed by this Act ; but 
in case the surveyor shall be the informer, then the 
whole shall be applied toward the repair of such 
highway. 

CrV. And be it further enacted, that where any SatiafaetioD 
distress shall be made for any sum of money to be for ipeeiai 
levied by virtue of this Act, the distress itself shall dS^Lot"* 
not be deemed unlawful, nor the party making the SalT^rtSStof 
same be deemed a trespasser, on account of any JJ!^^^,^^ 
de&ult or want of form in any proceedings relating p«>«~din««- 
thereto, nor shall the party distraining be deemed 
a trespasser db initio on account of any irregularity 
which shall be afi;erwards done in making the dis- 
tress, but the person aggrieved by such irregularity 
may recover full satisfaction for the special damage 
in an action on the case : provided always, that no naintiirnot 
plaintiff shall recover in any action for any irregu- for'JSJISL 
larity, trespass, or wrongful proceedings, if tender *^^^*^ 
of sufficient amends shall be made by or on behalf amen<isb« 
of the party who shall have committed or caused to 
be committed any such irregularity, trespass, or 
wrongful proceedings, before such action brought ; 
and in case no such tender shall have been made, it 
shall and may be lawful for the defendant in any 
such action, by leave of the court where such 
action shall depend, at any time before issue joined, 
to pay into court such sum of money as he shall see 
fit, whereupon such proceedings or orders and judg- 
ment shall be had, made, and given in and by such 
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court as in other actions where the defendant is al- 

» 

lowed to pay money into court. 

bi*^e"to^ CV. Provided also, and be it further enacted, that 
Y^^^rJT't ^^ ^^y person shall think himself aggrieved (p) by 
rate, dec. any rate made under or in pursuance of this Act, 
or by any order, conviction, judgment, or determina- 
tion made, or by any matter or thing done, by any 
justice or other person in pursuance of this Act, and 
for which no particular method of relief hath been 
already appointed, such person may appeal (q) to 
the justices at the next general or quarter sessions 
of the peace to be held for the county, division, 
riding, or place wherein the cause of such complaint 
shall arise, such appellant first giving or causing to 
be given to the surveyor or surveyors, or to such 
justice or other person by whose act such person 
shall think himself aggrieved, notice in writing of 
his intention to bring such appeal, together with a 
statement in writing of the grounds of such appeal^ 
within fourteen days after such rate^ shall have been 
made, or cause of complaint shall have arisen (r). 



(p) See sect. 88, ante, and note thereto. 

(q) There is no appeal to quarter sessions against the al- 
lowance of surveyor's accounts, under sect. 44. See note to 
that section. Nor has the surveyor any appeal against the 
disallowance of hig accounts by the justices at petty sessions. 
B. V. JJ, of Leicesterehire, 8 £. & B. 657. 

An appeid lies against the decision of special sessions as to 
the utility of a highway proposed to be dedicated to the 
public. See sect. 23. 

It was held, under a similar provision in 13 Geo. 3, c. 78, 
8. 80, that an inhabitant might appeal against the appointment 
of surveyors, as being a thing done in pursuance of the Act. 
B, V. JJ, of St, Albans, 3 B. & C. 698. 

(r) The notice and grounds of appeal must be served on the 
person or persons by whose act the appellant deems himself 
aggrieved : in an appeal against a conviction, to both the ma- 
gistrates who signed it ; (B, v. J J, qf Bedfordshire, 11 Ad« 
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and within four days after such notice entering into 
a recognizance before some justice, with two suffi- 
cient sureties, conditioned to try such appeal at, and 
abide the order of, and pay such costs as shall be 
awarded by the justices at such general or quarter 
sessions ; and such justices, upon hearing and finally 
determining the matter of such appeal, shall and 
may, according to their discretion, award such costs 
to the party appealing or appealed against as they 
shall think proper ; and their determination in or 
concerning the premises shall be conclusive and 
binding on all parties to all intents and purposes 
whatsoever: provided nevertheless, that in case 
there shall not be time to give such notice and 
enter into such recognizance as aforesaid before the 
next sessions to be holden after the making of any 
rate or the cause of complaint shall have arisen, 
then and in every such case such appeal may be 
made to the next following sessions, and shall be 
then heard and determined : provided also, that it 
shall not be lawful for the appellant to be heard in 
support of such appeal, unless such notice and 
statement shall have been so given as aforesaid, nor 
on the hearing of such appeal to go into evidence of 
any other grounds of appeal than those set forth in 
such statement as aforesaid. 

CYI. And be it further enacted, that in all cases Pro^ionf oi 

41 ^. 8, 



& £1. 134 ;) io an appeal against a rate, to the sorveyon. It is 
not necessary that the notice and grounds should be served 
personally on the respondent; it is sufficient to leave it for him 
at his place of residence. JR. v. J J. qfN, i?., Yorkshire, 14 
L. J. 91, m. 

Where the appeal was against a warrant of distress, it was 
held that the execution of the warrant might be considered the 
cause of complaint R. V. J J, qf Decon, 1 M, & S. 411. 



190 HIGHWAY AOT, 1835. 

pii^bifto ^^ appeal against the rate or assessment made in 
tbiaAct pursuance of this Act, the several provisions and 
enactments contained in a certain Act made and 
passed in the forty-first year of the reign of his late 
Majesty King George the Third, intituled ^' An Act 
for the better Collection of the Rates made for the 
Relief of the Poor/' shall be applicable thereto^ as 
if the same had been repeated and re-enacted in 
this Act with respect to such appeals (s). 

Bates and GVII. Provided always, and be it farther enacted, 
not to be that uo rate, nor any proceeding to be had touching 
wantof foTO. the conviction of any offender against this Act, or 
any order made, or any other matter or thing done or 
transacted in or relative to the execution of this Act, 
shall be vacated or quashed for want of form, or be 
removed or removable (except as herein mentioned) 
by certiorari, or any other writ or process whatso- 

(s) Works on the poor laws, containing this statute, are 
always easy of access, and it is not therefore thought ne- 
cessary to print it in extenso. The following, however, 
is a summary of the provisions of it. Sect 1. On appeal 
against any poor rate, the quarter sessions may amend it 
without quashing it ; or, if necessary to grant relief, may 
quash the rate, but the sum assessed may, notwithstanding, be 
levied and taken as payment on account of the next eSoetire 
rate. Sect. 2. Notice of appeal not to prevent disti'ess being 
made for the recovery of the rate, provided the sum be not 
greater than that assessed in the last effective rate. Sect. 8. 
Quarter sessions having ordered a rate to be quashed, may 
order the sum charged on any person not to be paid, and stop 
proceedings for the recovery thereof, &c. Sect. 4. Notice of 
appeal to be given to the chm'chwardens and overseers of the 
poor, &c. Sect.' 5. Appeals may be decided, if the parUe* 
consent, although no notice be given. Sect. 6. Persons ap« 
pealing against any rate, shall give notice not only to the 
churchwardens, &c., but also to the persons interested, &e. 
Sect. 7. The rate shall be recovered as altered by quarter 
sessions. Sect, 8. If on appeal the name of any person be 
struck out, or any sum lowered, and it appear that money 
has been improperly paid, the quarter seasions may order the 
money to be repaid. 
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ever, into any of His Majesty's courts of record at 
Westminster. 



C VIII. And be it further enacted; that in any lo «* of 
case of appeal the court of quarter sessions before Madont 
whom the same is heard and determined may, ifaspecui 
they think fit, state the facts specially for the de- ***** 
termination of His Majesty's Court of King's Bench 
thereon, in which case it shall be lawful to remove 
the proceedings, by writ of certiorari or otherwise, 
into the said Court of King's Bench (t). 

CIX. And be it further enacted, that no action umitatioa 

of actiopt. 

or suit shaU be commenced against any person for 
anything done in pursuance of or under the autho- 
rity of this Act until twenty-one days' notice has 
been given thereof in writing to the justice, sur« 
veyor, or person against whom such action is 
intended to be brought (u)^ nor after sufficient 



(0 See also 12 & 13 Vict. c. 45 ; 20 & 21 Vict. c. 43. 

(u) A person who has been appointed surveyor, but infor- 
mally, is entitled to the protection of this section, if he acts in 
the supposed exercise of his duty. Huggins v. Waydey, 15 
M. & W. 357. 

So where a board of highways ordered their surveyor to open 
a certain road to the public by removing the obstruction there- 
from, believing it to be a public footway, it was held, in an 
action of trespass against the surveyor and certain members of 
the board, that they were entitled to notice of action, it being 
admitted that they acted band Jide, Smith v. Hopper, 16 
L. J. Q. B. 93. 

Where an action was brought against a surveyor for allow- 
ing a heap of gravel to remain upon a highway, which heap 
he had notice to remove as being an obstruction to the road, 
and a nuisance, but he failed to do so, by reason whereof a 
carriage of the plaintiff was driven against the gravel, and 
overturned : it was holden that this was a case in which a 
notice of action should be given to the defendant, as being for 
a wrongful act done by him in his official capacity. Davit v. 
Curling, 15 L. J. 56, Q. B. 
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satisfaction or tender of satisfaction has been made 
to the partj aggrieved, nor after three calendar 
months next after the fact committed (t^) for which 
such action or suit shall be so brought; and every 
such action shall be brought, laid, and tried where 
- the cause of action shall have arisen, and not in any 
Defendant Other couuty or placc ; and the defendant in such 
the'lcen'^ actiou or suit may plead the general issue, and give 
^'"*' this Act and every special matter in evidence at any 

trial which shall be had thereupon (w) ; and if the 
matter or thing shall appear to have been done 
under or by virtue of this Act, or if it shall appear 
that such action or suit was brought before twenty- 
one days' notice thereof given as aforesaid, or that 
sufficient satisfaction was made or tendered as afore- 
said (x)f or if any action or suit shall not be com- 
menced within the time before limited, or shall be 
laid in any other county than as aforesaid, then the 
jury shall find a verdict for the defendant therein ; 
Gotta. and if a verdict shall be found for such defendant, or 

if the plaintiff in such action or suit shall become 
nonsuit, or suffer a discontinuance of such action, or 
if, upon any demurrer in such action, judgment 
shall be given for the defendant therein, then and 
in any of the cases aforesaid such defendant shall 



Notice of action must now be given one calendar month at 
least before action commenced. 5 & 6 Vict. c. 97, s. 4. This 
part of the section does not impliedly repeal the first section 
of 24 Geo. 2, c. 44, which entitles a jostice to one calendar 
month's notice of tlie caose of action, for anything by him done 
in the execution of his office. Bix v. Borton, 12 A. & £. 
470. 

(v) See Wordnoorth t. Harley, 1 B. & Ad. 991 ; RoberU 
y. Read, 16 East, 215; Sutton y, Clark, 6 Taant 29. 

(to) See Calvert v. Moffgs, 10 A. & £. 632. 

(x) See Peters v. Clarum, 7 M. & Gr. 648. 
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have costs as between attorney and client (y), and 
shall have such remedy for recovering the same as 
any defendant may have for his or her costs in any 
other case by law. 

ex. And be it further enacted, that the several ^^®""* ®' 
fees hereafter limited and expressed, and no others, 
shall be taken by the clerk of the peace, clerk to 
the justices, or others, for their several respective 
services in the execution of this Act; (that is to 
say,) the sum of sixpence for every information; 
the sum of one shilling for every summons or 
warrant, and sixpence for the service thereof; the 
sum of sixpence for every notice, and sixpence for 
the service thereof; the sum of one shilling for 
every order, and sixpence for the service thereof; 
the sum of two shillings for every warrant of dis- 
tress; the sum of one shilling for every appoint- 
ment; and the sum of tifvo shillings for every con- 
viction : provided always, that in no place regulated 
by a local Act of Parliament, when the amount of 
the fees to be taken by the clerk to the justices, or 
others, in any proceeding for the recovery of any 
rate, shall be less than the fees hereinbefore men- 
tioned, shall it be lawful for such clerk to the jus- 
tices or others to demand or take a greater fee for 
any similar proceeding under this Act than the fee 
which may be mentioned or directed to be taken by 
such local Act. 

CXI. And be it further enacted, that if the inha- ExpensM for 
bitants of any parish shall agree at a vestry to de- j^SeolSSM 

1 1 ■ .....■■..>. ■ ill.. 

(y) See 5 & 6 Vict. e. 97, s. 2. 
K 
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»t a TeS?" ^^^^ ^y indictment found against any such parish, 
™«etjn^ or to appeal against any order made by or pro- 
paid, ceeding of any justice of the peace in the execution 
of any powers given by this Act, or to defend any 
appeal, it shall and may be lawful for the surveyor 
of such parish to charge in his account the reason- 
able expenses incurred in defending such prosecu- 
tion, or prosecuting or defending such appeal, af^ 
the same shall have been agreed to by such inha- 
bitants at a vestry or public meeting as aforesaid, 
and (a) allowed by two justices of the peace within 
the division where such highway shall be ; which 
expenses, when so agreed to or allowed, shall be 
paid by such parish out of the fines, forfeitures, 
payments, and rates, authorized to be collected and 
raised by virtue of this Act : provided nevertheless, 
that if the money so collected and raised is not 
sufficient to defray the expenses of repairing the 
highways in the said parish, as well as of defending 
such prosecution, or prosecuting or defending such 
appeal as aforesaid, the said surveyor is hereby 
authorized to make, collect, and levy an additional 
rate in the same manner as the rate by this Act is 
authorized to be made for the repair of the high- 
way (J). 

Limiting CXII. And be it further enacted, that nothing 

97^.^8, in this Act contained shall be construed to abridge, 
•• •*• repeal, alter, amend, or interfere with the powers 



(a) The word " and " is, by mistake, put fop " op ;" and the 
supveyop may charge such expenses after they have been 
agreed to at a yestry, or allowed by two justices. Townsend 
y. Beady 30 L. J. M. C. 245. 

(6) See R. T. Fowler, 1 Ad. & £. 836. 
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and provisions contained in tm Act (57 Geo. 8, 
c. 29, Metropolitan Streets, &c.,) or the powers and 
provisions contained in any Act relating to any par- 
ticular parish or place for any of the purposes in 
this Act mentioned. 

CXIII. Provided always, and be it further Not to ex- 
enacted, that nothing in this Act contained shall ^Jeroadi?" 
apply to any turnpike roads, except where expressly Sn^J/JS^ 
mentioned, or to any roads, bridges, carriageways, ^*^ 
cartways, horseways, bridleways, footways, cause- 
ways, churchways, or pavements, which now are 
or may hereafter be paved, repaired, or cleansed, 
broken up or diverted, under or by virtue of the 
provisions of any local or personal Act or Acts of 
Parliament (o). 

CXIV. Provided always, and be it further Not to affect 
enacted, that nothing in this Act contained shall giuesl"^*'" 
extend to alter or in any manner to affect any of 
the rights or privileges of the universities of Oxford 
or Cambridge, or any of the powers vested by 
charter or otherwise in the chancellors, masters. 



(c) In J2. y. Paynter, 18 L. J. M. C. 169, it was held, that 
this section did not exempt from highway rate a bridge 
paved, repaired, &c. under a local Act. Per Patteson, J. — 
" The true meaning of the clause is, I think, that nothing in 
the Act shall apply in respect of paving, repairing. Sec. any 
roads, &c. which are paved, &c. under a local Act.'' But 
where a highway lay within that portion of a parish which 
was under a Local Improvement Act, it was held, that by 
reason of this section the provisions of the General Highway 
Act (5 & 6 Will. 4, c. 50, ss. 84, 85,) could not be made use 
of for diverting it ; although under the local Act no power 
was given to divert or stop any of the highways, and that a 
certificate of justices under that section was made without 
jurisdiction. Wright y. Frant, 32 L. J. M. C. 204. 

k2 
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and scholars, and their successors^ of the said uni- 
versities. 

nor the CXV • Provided always, and be it further enacted, 

uberties of that nothing in this Act contained shall extend to 
London r ^^^^ ^r in auj manner affect the city of London 
and the liberties thereof, or the rights, interests, 
privileges, franchises, or authorities of the mayor 
and commonalty and citizens of the city of London, 
or their successors, or the lord mayor and aldermen 
of the said city, or the lord mayor of the said city 
for the time being, as conservator of the River 
Thames or otherwise, or to prohibit, defeat, alter, 
or diminish any power, authority, or jurisdiction 
which at the time of making this Act the said 
mayor and commonalty and citizens, the said lord 
mayor and aldermen of the said city, or the said 
lord major for the time being, as conservator 
of the River Thames or otherwise, did or might 
lawfully claim, use, or exercise by any Act of Par- 
liament or otherwise, or to vary or alter any of the 
provisions or reg^ations thereby made, directed, or 
provided, within the said city of London and the 
liberties thereof, anything herein contained to the 
contrary thereof in anywise notwithstanding. 

nor the Act CXVI. Provided always, and be it further 
c. Tii.' ' enacted, that nothing in this Act contained shall 
extend to alter or in any manner affect the provi- 
sions of an Act passed in the first year of the reign 
of his late Majesty King George the Fourth, in- 
tituled **An Act for regulating the Repairs of 
Bridges in the County of Montgomery," so far as 
the same relates to the repairs of so much of the 



i 
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highways as lie next adjoining to any ends of any 
bridges within the said county of Montgomery, the 
repairs of which have already been made charge- 
able upon the rates of the said county under the 
provisions of the said recited Act, 

CXVII. Provided always, and be it further Powew of 
enacted, that nothing in this Act contaioed shall S^n^'^f 
extend to or be deemed or construed to extend to JJ^^JJ®* 
alter, affect, restrain, or abridge the powers or 
kuthorities given to the commissioners of sewers by 
any Act of Parliament whatsoever, or to vary or alter 
any of the provisions qr regulations thereby made, 
directed or provided, anything herein contained to 
the contrary thereof in anywise notwithstanding. 

CXYIII. And be it further enacted, that the coneeming 
forms of proceediDgs relative to the several matters ^^i^^ 
contained in this Act, which are set forth and ex- 
pressed in the schedule hereto annexed, shall (d) 
be used upon all occasions, with such additions or 
variations only as may be necessary to adapt them 
to the particular exigencies of the case ; and that 
no objection shall be made or advantage taken for 
want of form in any such proceedings by any person 
whomsoever. 

GXIX. And be it further enacted, that this Act commoiee- 
shall commence and take effect from and after the ■■**"* ®'^*^ 



(d) It was held in one case that the enactment of 13 Geo. 3, 
c. 78^ 8. 09, which was similar to the above, was imperatiye 
and not directory only. Datrison t. Oill, 1 East, 64. Bnt 
According to B, y. Cauon, 3 D. & R. 40, such an enactment 
fi only directory. 
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twentieth day of March, tme thoiisand eight hundred 
and thirty-six. 

^niSlh^ GXX. And he it further enacted, that this Act 
wnion. may be altered, amended, or repealed in this pre- 
sent session of parliament. 



The Schedule (stating the Forms) to which this 

Act refers. 

No. 1. 

Notice to Person qf his having been elected Svrvejfor. 

A, B, take notice, that you were, at a meeting held at 

[insert the name of the parish, jrc] on the day of 

elected and chosen snryeyor [or one of the surveyors] of the 
highways for the said [parish^ ^c] for the year ensuing. 

Dated the day of . 

C. I>. Chairman. 
Toil. B. of— -. 

No. 2. 

Appointment qf Surveyor toith Salary, 

At a meeting of the inhabitants of in vestry assembled^ 

at , on the day of , A. B. was nominated^ 

elected, and appointed as surveyor of such parish, for the 
purpose of carrying into execution the provisions of an Act 
passed in the fifth and sixth year of the reign of King Wil- 
liam the Fourth, intituled *< An Act," ^c, [here set out title 
ofAcf], for the year ensuing; and the salary to be allowed 
to the said A. B, was fixed at the sum of—, jwyable 
on , 

Dated the — day of . 

C. D. Chairman. 
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No. 3. 

Appointment qf Surveyor by Justices. 

At a special sessions for the highways held at 

to wit, S y in the diyision, ^v., of , by Justices of 

the peace for the said county, acting within the said diyision, 
^,f on the day of . 

Whereas it hath appeared to us the said justices, on the oath 
of ^. B., an inhabitant of the parish of , that the inhabit- 
ants of the said parish in yestry assembled have neglected 
[or refused] to nominate and elect a surveyor in manner and 
for the purposes mentioned in a certain Act made and passed 
in the fifth and sixth year of the reign of King William the 
Fourth, intituled '< An Act," f^, [here set out title <if Acf] [or 
that the surveyor appointed by the inhabitants of the said 
parish is dead, or has ceased to possess the qualification re- 
quired by the said Act, or has become disqualified, or has 
neglected to act, or has refused to carry into operation the 
duties imposed upon him by the said Act], we do therefore 

hereby appoint you C. !>., of , surveyor for such parish 

ibr the year ensuing [or for the space of —], with the salary 
of —-—for your trouble; and you the said C 1). are fkithfully 
and truly to execute the office of surveyor according to the 
directions of the said statute. 

Given under our hands the day and year first above 
mentioned. 

S.F. 

To C. D, Q, H. 

No. 4. 
Form of Highway Bate, 



NamM 

of 

Oocupiem 

or 

FerBons rated. 


Deieription 

of the 

PremiaeB 

and 

Property rated. 


Annual 
Yalne. 


SnoiB 

aasessed 

atlOd. 

in the 

Pound. 


A. B. . . 
CD. .. 

£• F* • • 
and so forth-. 


House and Garden 

A Farmhouse, Lands, 
and Buildings 

A Warehouse • • 


£ 8, d, 
5 

100 
20 


£ 8. d, 
4 2 

4 3 4 
16 8 



A, B, 1 Surveyor (or surveyors) of the 
C. D. J parish of — . 
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No. 6. 
Notice qf InterUiim to make Highway, 

I DO hereby give yon notice, that after the expiration of 
three calendar months from the date hereof, I [or if given by 
the clerky ^c,, qf a body politic or corporate^ describe themj, 
do intend to make a certain highway in the parish of 
^describing its situation and extent], and to dedicate such 
highway to the use of the public. 

Dated this day of . 

To E. F. &c. 1 A. B. 

surveyor of the parish > or 

of . J C. D, [Clerk, &c.] 

No. 7. 

Cert\pcaie of Jtutices, of Highvoay having been made in a 

substantial Manner, ^o. 

We, two of the justices of the peace in and for the county 

of , haying viewed a certain highway lately made by A.B. 

in the parish of , in the said county, situate, kc, 

[describing its situation and extent], do hereby certify, that 
the same has been made in a substantial manner and of 
the width required by a certain Act made and passed in the 
fifth and sixth year of the reign of King William the Fourth, 
intituled *' An Act," ^c. [here set out title of Act]. 

Dated this day of . C. D, 

E,F. 

No. 8. 
Notice to Surveyor to remeve Snow, ^. 

I, A, B.,justiceof the peace in and for the county of , 

do hereby give you, the surveyor [or surveyors] of the parish 

of , notice, that the highway leading from to 

[describing its situation], is obstructed or impeded irom the 
accumulation of snow [or from the falling down of the banks 
on the side of the said highway, §^c^, as the case may be,] and 
require you to cause the same to be removed. 

Dated this ^ay of 

ToC 

surveyors of the parish of y A, B, of, &c. 



?. J>. and S, F, &c., *j 
rveyors of the parish of > 



k3 
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Xo.9. 

ScheduU to beJUled up by the Surveyors qf Highways of 
all Parishes^ and presented "by them, urith their AeeountSf 
to the Magistrates at the end qfecery Year, 

State of the Roads and Highways - \ ' 

Bridges- . - - i ' 

Causeways - - - 

-^ Hedges and Ditches ~ - 

Watercourses - - - 



State all Nuisances - - • 

— Encroachments - - - 

— — the Extent of Roads and High- 
ways the Parish is liable to repair 

what Portion thereof has been re- 
paired, and where - • - 

— what Materials were used lor 

such Repairs- . • . 

the Expense of such Repairs 



m 



•■ « 



the Amount leyied during the Tear 



No. 10. 

Licence from Justices at Special Sessions for the Highways 
for a Surveyor to dig, Sfc, Materials upon indosed Lands, 
for the Hepair of Highways, 

^ To the sunreyor of the parish of , in the hun- 

(to wit) ) dred of , in the said county. 

Whereas by an Act passed in the fifth and sixth year of 
the reign of King William the Fourth, intituled '* An Act/' 
^c, [here set out title of Act"], the surveyor is authorized to 
dig, get, tidse, and carry away materials lying upon any lands 
or grounds within the parish for which he is appointed, for the 
use and benefit of the highways, but not without the consent 
of the occupier or owner of such lands or grounds, or his 
agent, or a licence from the justices at a special sessions for 
the highways: and whereas it appears to us Her Majesty's 
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justices of the peace for the said county and acting within the 
said [hundred^ ^(*.] at a special sessions for the highways as- 
sembled, upon the oath of C, D, the said surveyor [or one 

of the surveyors], that he hath applied to A, ^. of for 

his consent to dig, get, take, and carry away materials from 

the lands called or known by the names of and , in 

his occupation [or of which he is the owner, or in the occnx>a- 
tion of J*. K, or of which J. K, is the owner, and the said 
A, B. his agent], within the said [parish, ^c], for the pur- 
poses aforesaid, and that the said materials are necessary for 
the repairs of the highways, and that the said A, B, hath re- 
fused to permit the same to be dug, got, taken, and carried 
away; and the said A. B, having been doly summoned to 
appear before us, to show cause why such permission should 
not be granted, and having api)eared before us accordingly, 
[or having sent his steward or agent or C. D. on his behalf, to 
attend us on that occasion, or but not having appeared], we 
have heard what has been alleged, and taken the said matter 
into consideration, and are of opinion that the said materials 
are necessary, and ought to be dug, got, taken, and carried 
away for the purposes aforesaid : therofore we do hereby give 
our licence to the said surveyor [or surveyors] to dig, get, 
take, and carry away the same accordingly, the said surveyor 
making satisfaction for the same and also for the damage done 
to such lands, in the manner directed by the said Act. Given 

under our hands the day of , one thousand eight 

hundred and • 

J, P. 

K.P. 

No. 11. 

Liemeeflrom Jtuticet at a Special SeuUmsfor the Highways 
to get Materials for the Bepair of the Highways in 
another Parish besides that wherein such Materials are to 
be employed, 

•— — ) At a special sessions for the highways held at^— , 

(to wit) ) in the hundred, ^., of in the said county^ 

by justices of the peace for the said county, 

acting within the said hundred, on the day 

of . 

It appearing to us, upon evidence this day received, that 
sufficient materials cannot conveniently be had within the 
waste land, common grounds, rivers, or brooks, nor in the in- 
closed lands or grounds lying within the [parish, §•(?,] of -^— 
in the said hundred, for the repairs of the highways within the 
said [parish], nor in the wastelands, common grounds, rivers, 
or brooks within the [parish] of a^oining the said [parish] 
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of*—, we do hereby give our licence to the sorreyor [or 

surveyors] of the said [parish*] of to search for, dig, get, 

and carry materials within the inclosed lands or grounds of 

C. D, within the said [parish ]of , to be employed in the 

repair of the highways within the said [parish] of , it ap' 

• pearing from evidence before us that there are proper materials 
within the said lands for the purposes aforesaid lying cenvo' 
nient to the said highways, and that after such materials shall 
be BO taken there will be sufficient left for the use of the high- 
ways within the said parish of , upon the said surveyor 

\or surveyors] making satisfaction for the same, and also for 
the damage done to such l^nds, in the manner directed by the 
Act made and passed in the fifth and sixth year of the reign of 
King William the Fourth, intituled <' An Act," ^c. [here set 
out title qf Aci]f subject to such restrictions as are therein 
contained. Given under our hands, the day and year above 
written. 

•T.P. 



No. 12. 

Information to enable Justices to fix Boundaries of High" 
vmys lying in two Parishes. 

County of) At a special sessions for the highways hokleny 

— } ^c. 

J. S,f the surveyor [or one of the surveyors] of the parish 
of il ., came before the j ustices aforesaid , and informed them , there 
is in the said county a certain common highway leading from 
See plan. M. to iV., and that there is a certain part of the said highway, 
that is to say, so much thereof as lies between a certain place 
called C. and a certain other place called />., being in length 

[as the case may he\ one side of which last-mentioned 

part of the said highway adjoining to the parish of A, lies 
within the said parish of ^., and is to be and of right ought to 
be repaired by the said parish of ^. [or by yS^Cy describing the 
body politic or corporate, or person, liable to the repair"], and 
that the other side of the same part of the said highway adjoin- 
ing to the parish of B., lies within the parish of B,, and is to 
be and of right ought to be repaired by the said parish of B, 
[or by, $*c.], and stating that the repair of such part of the 
said highway is very inconvenient to the parishes aforesaid, 
and the want thereof detrimental to the public ; and therefore 
praying that such part of the said highway may be allotted and 
apportioned for the repair thereof by the justices aforesaid to the 
said several parishes of A, and B. [or to, ^c] in the manner 
directed by an Act passed in the filth and sixth year of the 
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reign of King William the Fourth, intituled " An Act/' ^e. 
[set out title qf Acf], 

(Signed) I, S., one of the surveyors of 

parish of ^. 

The above application was made to us 
the day and year first above written. 

J, P. 
K.P. 



No. 13. 

Summons to be eutjoined to a Copy of the above Iitformation, 

County of )To the surveyor [or surveyors] of the parish of 
^ .B. in the said county, any or either of them : 

Whbreas a certain information has been given to us, Her 
Majesty's justices of the peace for the said county, at a special 
sessions for the highways, by /. S. , the surveyor [or one of 
the surveyors] of the parish of it. in the said county, a true 
copy whereof is above written : these are, in Her Mi^esty's 
name, to summon yon, any or either of you, to appear before 

us at , in the said county, on the day of , to 

show cause (if any) why an allotment and apportionment of 
the highways therein mentioned should not be made accord- 
ing to the provisions of the Act referred to in the said infor- 
mation. Hereof £eu1 not. Given under our hands, this 

day of . 

J. P. 

K.P. 

No. 14. 

Final Order and Adjudication to be filed toith the Clerk 

qfthe Peace. 

Whereas, &c. 

1. — State the original application. 

2. — The summons. 

3. — The appearance, and that the parties were heard, or 
tfieir nonappearance. 

Now we, the justices aforesaid, having fully heard and un- 
derstood the premises, do declare, adjudge, and order that the 
said highway shall be divided in the following manner : (that 

is to say,} that at the distance of , measuring from the 

place called C, there shall be erected certain posts or stones, 
£. and jP., on each side of the said highway, and the whole 
of the said highway from the place called C to such posts or 
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stones shall be from time to time and at all times hereafter 
repaired by the parish of A, lor hj, ^c], and the whole of 
the said highway from snch posts or stones to the place called 
D, shall from time to time and at all times hereafter be re- 
paired by the parish of B, [or by, ^c,"] 
In witness whereof we have hereunto set our hands, this 

day of . 

J.P, (l.s.) 

jr. p. (L.8.) 

No. 15. 
Notice from Surtfeyor to renume Nuisaneei. 

To C. D. of . 

In pursuance of the directions given by an Act passed in 
the fifth and sixth year of the reign of King William the 
Fourth, intituled " An Act, ^c," I, A. B, ^c, the surveyor 

[or one of the surveyors] of the parish of , do hereby 

give you notice forthwith to remove the [filth, dung, ashes, 
rubbish, ^.], placed by you on a certain part of the King's 

highway lying between and in the [parish] of , 

to the obstruction and annoyance of the said highway. 

Dated this day of . A, B,, ^c 

No. 16. 

Order qfttoo Justices for widening a Highway » 

^Wb — , two of Her Majesty's justices of the 

(to wit.) S peace for the said county, acting within the [hun- 
dred, ^c] of -^— , within the said county, having, upon view, 
found that a certain part of the highway between -^— and 

, in the [parish, §*c.] of in the said [hundred], for 

the length of ysrds or thereabouts, and particularly de- 
scribed in the plan hereunto annexed, is for the greatest part 
thereof narrow, but may be conveniently enlarged and widened 

by adding thereto, from the lands and grounds of and 

, of the length of yards or thereabouts, and of the 

breadth of feet or thereabouts, particularly described in 
the plan hereunto annexed, which we think will widen and 
enlarge the same, and be much more commodious to the 
public, do hereby order that the said highway be widened and 
enlarged accordingly, and that the surveyor [or surveyors] 
of the [parish, ^.j of , where the said old highway lies, 
do forthwith proceed to treat and make agreement with the 

said — — and for the recompense to be made for the 

said g^und and for the making such ditches and fences as 
shall be necessary, in such manner, with such approbation. 
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and by pursning saeh measures and directions in all respects 
as are. warranted and prescribed by the statute made in the 
fifth and sixth year of the reign of King William the Fourth, 
intituled " An Act," 4*^. ; and in case such agreement shall be 
made as aforesaid, we do order an equal assessment, not ex- 
ceeding the rate of in the pound, to be made, levied, and 

collected upon all and every the parties liable to the payment 

of the highway rate in the said [parish, ^c] of , and 

that the money arising thereupon be paid and applied in 
making such recompense and satisfaction as aforesaid, pur- 
suant to the directions of the said Act. 

A.B. 

CD, 

No. 17. 

Ctrtyicateftom the said Justices to the Court of Quarter This is to be 

Sessions. IH^^ "P®" 

theaboTe 

To the justices of the peace at their general quarter sea- ,^0 agrae- 

sions to be held at in the said county, the ■ msnt cab be 

day of , one thousand eight hundred and — •. m*d«. 

Wb, the within-named A. B, and C i>., do hereby certify 
to the said court of quarter sessions, that we made and signed 
the within order, and that with our approbation and by our 
direction the said surveyor [or surveyors] has [or have] 
treated with the said and for the said lands re- 
quired for the purposes aforesaid, but was not able to make 
any agreement for that purpose with them or either of them, 

and that he tendered to the said the sum of , and to 

the said the sum of — *, as a recompense for ibp said 

gpround, and for the making the said ditches and fences, which 
he [or they and each of them] refused to receive. 

A.B. 
CD. 

No. 18. 

Consent from the Owner of the Land through which a new 
Highway is proposed to be made. 

'\jA,B. of—, in the county of , being the owner of 

the lands described in the plan hereunto annexed, through 

which part of a certain highway lying between and 

is intended to be diverted and turned, in consideration of the 

sum of to be paid to me for the said land and soil thereof, 

do hereby consent to the making and continuing such new 
highway through my said lands. 

Given under my hand, this — day of — — , one thousand 
eight hundred and — . 
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Certificate by Justieee qf View, (^c, where the Proposal to 
etop up emanates from another Party tJian a Vestry y 
ss. 84, 86. 

It has been stated, ante, p. 164, that it mast clearly appear 
on the face of the certificate that all the particulars required 
by the Act have been complied with, and all proceedings duly 
taken. Thus it must be set forth, by recital, that a requisi- 
tion by the party desiring the stoppage was delivered to the 
surveyor, that the proper notices were given to and by the 
churchwardens ; that a vestry meeting was holden and a re- 
solution passed, approving of the proposed stoppage; the 
application to the justices, and the view by them, jointly, 
must also be recited, and their action upon such view, — so, 
likewise, the consent in writing of the owner of land proposed 
to be taken for new highway, if such is the fiict — the publica- 
tion of the required notices, kc. A form of such certificate, 
expressly drawn to meet the decision of the Court of Queen's 
Bench, in Reg. v. Justices of Worcestershire, 23 L. J. M. C. 
lis, will be found in Oke's Formulist, p. 714. 

A form may also be obtained from the publishers of this 
work. It is too long for insertion here. 

Certificate, where the Proceeding to stop up, ^c, originates 

toith the Vestry, 

The same care must be taken to recite all necessary par- 
ticulars as in the preceding certificate. See Oke's Formulist, 
p- 717, — and forms, to be obtained from the publishers of 
this work. 

No. 19. 

Form of Notice of Application for Order for diverting, j-c. 

Highway. 

NoTiCB is hereby given, that on the day of next, 

application will be made to Her Majesty's justices of the peace 

assembled at quarter sessions in aud for the county of , 

at , for an order for [if the order he for turning, divert' 

ing, and stopping up, ^c, here state it, and describe the 
road ordered to be turned, diverted, and stopped up; \f the 
order be for stopping up a useless road, here state it, and 
describe the road ordered to be stopped up] ; and that the 
certificate of two justices having viewed the same, ^. with 
the plan of the old and proposed new highway, will be lodged 
with the clerk of the peace for the said county on the — ^ 
day of next. 

A, B. ) Surveyor [or surveyors of 
C. 2>., 5t?. 5 the parish of .] 
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No. 20. 

Sumnums for any Person to attend a Justice or Justices* 

To A, B. 

- \ Wherbas complaint and information hath been 
(to wit.) S made upon oath before me, C, D., one of Her 

Mi^jesty's justices of the peace for the said [county, ^cJ], by 

i^. F, of , that, jfc, [here state the nature and circuni" 

stances of the case, as far as it shall he necessary to show 
the offence^ and to bring it toithin the authority of the JuS" 
tiee; and in doing that, follow the words of the Act, as near 
as may he"] : these are therefore to require you personally to 
appear before me [or the justices to be assembled at their 
petty sessions {or special sessions for the highways) to be 

holden at in the said county, Sfc,"] on the day of 

next, at the hour of in the noon, to answer to the 

said complaint apd information made by the said E, F., who 
la likewise directed to be then and there present to make good 
the same. Herein ikil not. 

Given under my hand, this day of • 

No. 21. 
Information, 

J Bb it remembered, that on the day of , 

(to wit.) ) ^. ^. of in the said county informeth and 

maketh oath before me , one of Her Majesty's justices of 

the peace for the said county, that of in the said 

county [here describe the offence, with the time and place, 
and follow the words of the Act as near as may be"], con. 
trary to the statute in the fifth and sixth year of the reign of 
His Majesty King William the Fourth, intituled '* An Act,'* 
jrc [here set out title of Acti, which bath imposed a for- 
feiture for the said ofience. 

Taken and sworn, the — day of before me^ 

A.B. 

No. 22. 
Form of Conviction. 

« 

1 B B it remembered , that on the day of , in 

(to wit.) J the year of our Lord , at in the county 

aforesaid, A. B, came before us of Her Migesty's jus- 
tices of the peace for the said county, and informed us that 
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S, F. of— on the — day of — now last past, at — 
in the said county, did [get forth the fact in the manner 
described by the Act^t whereupon the said JE. F., after heing 
duly summoned to answer the said charge, appealed bofore us 

on the day of , in the said county, and haying heard 

the charge alleged against him, declared that he was not guilty 
of the said offence ; but the same b^ng fully proved upon the 
oath of O. H,f a credible witness, it manifestly appears to us 
the said Justices that he the said E, F, is guilty of the offence 
charged upon him in the said information : it is therc^re 
considered and adjudgfed by us the said Justices that the said 
JS, F. be convicted, and we do hereby convict him of the 
offbnce aforesaid ; and we do hereby dedare and adjudge that 

he the said S. F. hath forfeited the sum of of lawful 

money of Great Britain for the offence aforesaid, to be dis- 
tributed as the law directs, according to the form of the statute 
in that case made and provided. Given, ^e, 
ThJ»i« to h9 [After the words " being duly summoned to answer the 
whmtibe ^^^ charge," insert " did not appear before us pursuant to 
party vefliMs the said summons," or ** did neglect and refuse to make any 
to appear defence against the said charge;" but the same being fully 

5^7? 1- lAft^ **« coords « charge alleged against him," ineert 
^uu^toM « acknowledged and voluntarily confessed the same to be 
when the true;" and it manifestly appears to us the said Justicos, ^., 
party aoeoMd as aboveJ] 
eaatemat 
tiane. 

No. 28. 
Warrant to distrain for the Foffeiiure. 



the charge. 



)To the constable [headborough or tithingman] of 

(to wit) 5 . 

Whereas A, B, of in the said county [yeoman, ^.] 

is this day convicted before us, two of Her Majesty's justices 
of the peace in and for the said county, upon the oath of O, H,, 
a credible witness, for that the said A, B. hath [here set forth 
the qffenee^ describing it particularly in the toords of the Act, 
as near as may be"], contrary to the statute in that case made 
and provided ; by reason whereof the said A . B* hath forfeited 

the sum of to be distributed as herein is mentioned, which 

he hath refused to pay : these are therefore in Her Majesty's 
name to command you to levy the said sum of— by lUstress 
of the goods and chattels of him the said A»B,i and if within 
the space of four days next after such distress by you taken the 

said sum of , together with the reasonable charges of 

taking and keeping the same, shall not be paid, that then you 

do sell the said goods and chattels so by you distrained, and 

This to be out of the money arising by such sale that you do pay one-half 

Taried ae- of the said sum of to E, F. of , who informed me of 
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the offence, and the other half of the said sam of to /. K., cording to 

the surveyor of the parish [township or place] where the said ^JJif^J^. 
offence [neglect, or default] happened, to be employed towards eolar cm^" 
the repair of the said highways, returning the overplus, upon 
demand, to him the said A. J3., the reasonable charges of 
taking, keeping, and selling the said distress being first de. 
ducted ; and if sufficient distress cannot be found of the goods 
and chattels of the said A. B. whereon to levy the said sum 
of- , that then yon certify the same to us, together with 
this warrant. 
Given under our hands, the day of . 

CD. 

JS.F. 

No. 24. 

Betum qf the Constable to be made upon the Warrant of 
Distrees when there are no Xlffecte, 

I, A, B,y constable of the [parish, ^c] of in the county 

of , do hereby certify and make oath, that by virtue of this 

warrant I have made diligent search for the goods of the 
within-named — — « , and that I can find no sufficient goods 
whereon to levy the within sum of . 

As witness my hand, the day of . 

Sworn before me, the day and year, ^e. 

C.J). 



No. 25. 
Commitment for Want oflHstrees. 

^ To the [constable] of in the said county, and to 

(to wit.) i the keeper of the common gaol [or house of cor- 
rection] at in the said county. 

Whbbeas a. B, of——, in the said county, yeoman, was 
on the day of — - convicted before us, two of Her Ma- 
jesty's justices of the peace in and for the said county, upon 
the oath of ^. F., a credible witness, for that he the said A. B. 
{here set forth the offence"], contrary to the statute made in 
the fifth and sixth year of the reign of King William the Fourth, 
intituled " An Act," ^e. [here set out title qf Aef], by reason 

whereof the said A. B. bath forfeited the sum of : and 

whereas on the day of in the year aforesaid we did 

issue our warrant to the [constable] of to levy the said 

sum of by distress and sale of the goods and chattels of 

him the said A. B.y and to distribute the same according to 
the directions of the said statute: and whereas it duly appears 
to us upon the oath of the said [constable] that the said [con- 
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stable] bath used his best endeayours to levy the said sam on 
the goods and chattels of the said A. B, as aforesaid, but that 
no sufficient distress can be had whereon to lery the same: 

these are therefore to command you the said [constable] of 

aforesaid to apprehend the said A. B., and him safely convey 

to the cx>mmon gaol [or house of correction] at in the 

said county, and there deliver him to the keeper thereof, 
together with this precept : and we do hereby also command 
you the daid keeper to receive and keep in your custody, and 

to keep to hard labour, the said A, B. for the space of , 

unless the said sum shall be sooner paid, pursuant to the said 
conviction and warrant; and for so doing this shall be your 
sufficient warrant. 

Given under our hands, the ^— day of ^— , in the year of 
our Lord . 

CD. 

E.F. 



« THE HIGHWAY ACT, 1862 (a)/' 

AND 

" HIGHWAY ACT, 1864/^ 
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An Act Jar the better Management of Highways 
in England. [29th July, 1862.] 

WHEREAS it is expedient to amend the law relating 
to highways in England: Be it enacted by the 
Queen's most excellent Majesty, by and with the 
advice and consent of the Lords spiritual and tem- 
poral, and Commons, in this present parliament 
assembled, and by the authority of the same, as 
follows : 

Preliminary. ^ 

I. This .Act shall not extend to Scotland or Limits of 
Ireland. ^^ 

(From « Highway Act, 1864," 27 & 28 Vict. c. 101.) 

I. The Acts hereinafter mentioned may be cited for all flhorttiuet of 
purposes by the short titles following ; that is to J^'^'*^ 
say. 
The Act passed in the session of the fifth and sixth 
years of the reign of King William the Fourth, 
chapter iifty, intituled "An Act to consolidate 
and amend the Laws relating to Highways in 
that Part of Great Britain called England," by 
the short title of the " Highway Act, 1886 :" 
The said Act passed in the session of the twenty- 

(a) It has been thought convenient to arrange the several 
provisions of the most recent statute (Highway Act, 1864) in 
Juxtaposition with those sections of Highway Act, 1862, which 
are affected by them, or to which tibey refer. The Act is ^ 
printed in extenso, post. 
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fifth and twenty-eixth years of the reign of 
her present Majesty, chapter sixty-one, hy the 
short title of the " Highway Act, 1862 :" 
This Act by the short title of the ^^ Highway Act, 
1864." 
All the above-mentioned Acts and any Acts passed or 
to be passed amending the same shall be included 
under the short title of ^' The Highway Acts." 

This Act II. This Act, so far as is consistent with the tenor 

strued wuhT' thereof, shall be construed as one with the '' High- 

^ */» Vict ^ay Act, 1862" (a). 

seflnition of II. The word "jcounty " in this Act shall not in- 

" county" 

and « bo- elude a " county of a city" or " a county of a town," 
""* ' but where a count)', as hereinbefore defined, is 
divided into ridings or other divisions having a se- 
parate court of quarter sessions of the peace, it shall 
mean each such division or riding, and not the entire 
county ; and for the purposes of this Act all liberties 
and fi*anchises, except the liberty of St. Alban's 
which shall be considered a county, and except 
boroughs as hereinafter defined, shall be considered 
as forming part of that county by which they are 
surrounded, or if partly surrounded by two or more 
counties, then as forming part of that county with 
which they have the longest common boundary; the 
word '^ borough " shall mean a borough as defined 
by the Act of the session holden in the fifth and 
sixth years of Kiug William the Fourth, chapter 
seventy-six, " for the Regulation of Municipal Cor- 
porations in England and Wales," (b) or any place 

(a) By sect. 42, << Highway Act, 1862," that Act is to be 
construed as one with *' Highway Act, 1885," so far as is 
consistent with the provisions of the former Act. 

(6) That is, by sect. 142 of that Act, any city, boroagh, 
port, cinque port, or town corporate, named in one of the 
schedules (A.) (B.) to the Act annexed. 
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to which the provisions of the said Act hare been 
or shall hereafter have been extended. 

III. The word "parish" (c) shall include any Dcflnitio« of 
place maintaining its own highways; the expressions « highway 
" highway district" and "highway board" shall refer 2nd "*^wgh- 
only to highway districts formed and highway ^*^ ^"**" 
boards constituted in pursuance of this Act. 



{From " Highway Act, 1864.") 

III. " Poor law parish" shall mean a place that se- Definition of 
parately maintains its own poor : "poor law 

" Highway parish" shall mean a place that after the *< highway 

constitution of a highway district separately main- S^Sjiway 

tains its own highways, and is entitled to return a rate/' and 

" countr " 

waywarden or waywardens to the highway board 
of the district: 

" Highway rate" shall include any rate, whether poor 
rate or not, out of the produce of which monies 
are payable in satisfaction of precepts of a high- 
way board : 

"County" shall include any division of a county that 

has a separate county treasurer. 

IV. The Act passed in the session holden in the Definition of 
fifth and sixth years of the reign of his late Majesty A^°and*^ 
King William the Fourth, chapter fifty, and inti- 1^?^^ 
tuled " An Act to consolidate and amend the Laws 
relating to Highways in that Part of Great Britain 

called England," is hereinafter distinguished as 
" the principal Act ;" and this Act and the principal 
Act^ and the other Acts amending the principal 
Act^ are hereinafter included under the expression 
*' the Highway Acts " (d). 



* 

(c) See interpretation clause, Highway Act, 1885. 

(d) See sect. 1, Highway Act, 1864. 
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{From *< Highway Act, 1864.") 

Gertahi V. Adj parish, township, tithiiig, hamlet, or other 

Seemed** ^ P^**^® having a known leg-al boundary in which 

piaret lepa- there are no highways repairable at the expense 

tainingttieir of the place, or in which the highways are re* 

WTO high- paired at the expense of any person, body politic 

or corporate, by reason of any grant, tenure, limi- 
tation, or appointment of any charitable gift, or 
otherwise howsoever than out of a highway rate 
or other general rate, shall, for the purposes of 
the Highway Acts, be deemed to be a place sepa^ 
rately maintaining its own highways. 
Where part of a parish is, in pursuance of the Local 
Government Act, 1858, Amendment Act, 1861, 
section 9, treated as forming part of a district con- 
stituted under the Local Government Act, 1858, for 
all purposes connected with the repair of highways 
and the payment of highway rates, but for no 
other purpose, such part shall, f n- the purposes of 
the Highway Act, 1862, and this Act, be deemed 
to be a place separately maintaining its own high- 
ways, and capable of being included in a high- 
way district, without requiring the consent of the 
local board to be given. 
Where the highways of one part of a parish are^ 
in pursuance of a private Act of Parliament, re- 
pairable out of a different rate from that out of 
which the highways of the other part are repair- 
able, each of such parts shall, for the purposes of 
the Highway Acts, be deemed to be a place sepa- 
rately maintaining its own highways. 



ForTnation of Highway Districts. 

Power to V. Any five or more lustices of a county may by 

xenerai or wntiBg Under their hands require the clerk of the 

quarter 



25 & 26 VICTORIA, Cap. 61. 217 

peace to add to or send with the notice («) required ^b5JJ"{|; 
by law to be given of the holding of courts of general ^"J^Jg**" 
or quarter sessions a notice in the form marked (A.) in orden for 
the schedule, or as near thereto as circumstances highway 
admit, that at the court therein mentioned a proposal 
will be made to the justices to divide the county or 
.some part thereof into highway districts, or to con- 
stitute the whole or some part thereof a highway 
district, and also require the clerk of the peace to 
send by post in a prepaid letter notices in the afore- 
said form to the churchwardens or overseers of 
every parish mentioned in the said notice ; and upon 
. such requisition being complied with, the justices 
assembled at the court of general or quarter sessions 
mentioned in the notice may entertain such pro- 
posal, and make a provisional order dividing their 
county or some part thereof into highway districts, 
or constituting the whole or some part of their 
county a highway district, for the more convenient 
management of highways, but such order shall not 
be of any validity unless it is confirmed by a final 
order of the justices assembled at some subsequent 
court of general or quarter sessions: [provided 
that when it is proposed that only a part of a 
county shall be divided into a highway district 
BOt less than two out of the five justices making 
such proposal shall be resident in the said dis- 
trict.] 



(e) By Btat. 4 & 5 Will. 4, c. 48, b. 2, it ifl enacted, that 
** public notice shall be given in two newspapers, generally 
circulating in the county, of the time of holding the generid 
or quarter sessions, or any adjournment thereof, at least two 
,week8 before the time of holding the same." See also 15 & 
16 Vict, c. 81, s. 49. The requUitlon to the clerk of the peace 
must of course be given sufficiently early to allow of the pub- 
lication at the time required by the statute. 
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•The part within brackets is repealed by sect. 6, HigJii. 
way Act, 1864, and in lien thereof it is enactcdy 
''That when it is proposed that only part of a 
county is to be constituted a highway district, 
not less than two out of the five justices rnalrrngp 
such proposal shall be resident in the said dis- 
trict, or acting in the petty sessional divisioa 
in which such district or some part thereof i» 
situate." 



(From « Highway Act, 1864.") 



Extent of XVII. All powers and jurisdictions vested in justices 
jttitioet. by the " Highway Act, 1862/' and this Act, or 

either of such Acts^ may from time to time be ex- 
ercised in relation to highway districts, highway 
boards, and highway parishes already formed, as 
well as upon the occasion of forming new highr 
way districts, boards, or parishes ; and where an 
alteration is made in part only of a highway dis-» 
trict the residue of that district shall not be affected 
thereby, but shall continue subject to the High- 
way Acts in the same manner as if no such alte- 
ration had been made (/*). 

peflnmon of XVIH. The expression " provisional and final order," 
•ad flnai as used m this Act, shall mean a provisional and 

^'^'**" final order passed and published in manner pro- 

vided by this Act, and the '* Highway Act, 
1862," with the necessary variations as to notices 
and otherwise. 



(/) Any district once formed may be altered by ilhe addi- 
tion or subtraction of parishes, and new districts may be 
formed by the union of existing districts, &c. Highway Act, 
1862,s.38. But where, after the formation of a district, any 
parish applies to be removed from it, all costs attending Bach 
application and removal may be ordered to be paid by the 
parish so applying. Highway Act, 1864, s. 16. 
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VI. The followinjf regulations shall be enacted STSlJto*"" 
as to the making, confinnation, and approval of "}^^^*J 
the orders of justices for forming highway dis-Jtuticw. 
tricts : — 

1. The justices making a provisional order under 

this Act shall appoint some subsequent 
court of general or quarter sessions, to be 
held within a period of not more than six 
months, for the taking into consideration the 
confirmation of the provisional order by a 
final order : 

2. The clerk of the peace shall add to or send 

with the notice required by law to be given 
of the holding of courts of general or quarter 
sessions a notice in the form marked (B.) in 
the schedule hereto, or as near thereto as 
circumstances admit, of the appointment so 
made by the justices in relation to the con- 
firmation of the provisional order : 

3. The justices assembled at the appointed court 

of general or quarter sessions may make a 
further order quashing the provisional order, 
or confirming it with or without variations, 
or respiting the consideration of such pro- 
visional order to some subsequent court of 
general or quarter sessions, provided,—- 
Firstly, that where the variations made 
extend to altering the parishes con- 
stituting any highway district or dis- 
tricts as formed in the provisional order, 
the order shall be deemed to be pro- 
visional only, and shall be dealt with 
accordingly : 
Secondly, tiiat where a respite is made to 
any subsequent general or quarter ses- 
l2 
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sions, the clerk of the peace shall give 
notice of such respite in manner in 
which he is required to give notice in 
respect of sessions at which a provi» 
sional or final order is proposed to be 
made: 
4. The provisional order shall state the parishes 
to be united in each district, the name by 
which the district is to be known, and the 
fiumber of waywardens (such number to 
be at least one) which each parish is to 
elect : 
[5. In addition to the foregoing matters, the 
provisional order may and the final order 
shall state the time, not being more than 
seven days after the first election of way- 
wardens in pursuance of this Act, and the 
place at which the first meeting of the 
highway board is to be held in the dis- 
trict :] ; 



Fart of sect* 
6 of High- 
way Act of 
IMS as to 
meetiiiga of 
board re- 
poaled, and 
other inro- 
Tiiiont 
•nacted. 



(From " Highway Act, 1864.") 

The above paragraph, between brackets, is repealed, 
and in lieu thereof it is enacted, that — 

X. The first meeting of the highway board afiker the 
formation of a dietrict shall be held at such tune 
as may be appointed by the provisional or final 
order of the justices, so that the time appointed be 
not more than seven days after the expiration of 
the time limited by law for the election of way- 
wardens (g), or, in the case of a special day being 



{g) By sect 10, post, the election of waywardens is to take 
place at the mejtin^ and time at which persons to senre the 
office of surveyors would have be^n chosen if this Act had not 
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appointed for such election as hereinafter men- 
tioned (h)y be not more than twenty-one days 
after that day. 
The day appointed for the first meeting of the board 
shall for all the purposes of the Highway Acts be 
deemed to be the day of the formation of the dis- 
trict; and the surveyor for the time being of 
every parish within the district shall continue in 
office until seven days after the appointment of 
the district surveyor, and no longer. 

ly. Where more^highway districts than one are com- AmMidmmt 
prised in any order of justices, whether provisional of hSK*? 
or final, and whether made before or after the ^^ ^®^" 
passing of this Act, the formation of each of such 
districts is to be deemed independent of the forma- 
tion of any other district, and the order shall for 
all purposes be construed and take efiect as if a 
separate order had been made in respect of each 
district ; apd any variation in a provisional order 
altering the parishes in any one or more districts 
comprised in that order shall make that order 
provisional only as to the particular district or 
districts in which the alterations are made, and 
not as to any other district or districts included in 
the same order. 

6, Notice of the provisional and final orders shall 
as soon as possible after the making thereof 
be given by the clerk of the peace, by pub- 
lishing a copy in the London Gazette and 
in one or more newspapers circulating in the 



passed, {.0., at the first meetlDg in vestry for the nomination 
of overseers of the poor in every year; but if there be no 
meeting for the nominatioo of overseers, then on the 25th of 
March, or within fourteen days afterwards. 6 & 6 Will. 4. 
c. 50, 8. 6. 
W Highway Act, 1864, s. 11* 
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county, or if the whole county is not affected 
by such order in one or more newspapers 
circulating in the district affected by such 
orders, and by sending a copy by post in a 
prepaid letter to the overseers of every parish 
within the proposed highway district, and 
there shall be added to the notice of the 
provisional order the date of the sessions at 
which the confirmation of such order will be 
considered (i). 



PublioatloD 
of ordsrtin 
OaEatte 
made per- 
mlMlTe. 



{From '^ Highway Act, 1864.") 

XII. No order of the justices fomung a highway 
district shall be invalidated by reason of its not 
being published in the London Gazette; and 
where any reference is made in any section of the 
*' Highway Act, 1862/' to the date of the publi- 
cation in the Grazette of the order, such section 
shall be construed as if the date of the making of 
the final order under which the district is formed 
were substituted for " the date of the publication 
in the Gazette of the order under which the dis- 
trict is formed ;'' and any copy of the provinonal 
or final order of the justices forming a highway 
district, certified imder the hand of the clerk of 
the peace to be a true copy, shall be receivable in 
all courts of justice and in all legal proceedings as 
evidence of the formation of the district and of 
the matters in the said order mentioned. 



Be^ctioBt vn. The followinff restrictions shall be imposed 

on fomiation ^ ^ 

of highway with resDCCt to the formation of his^hway districts 
m pursuance of this Act : — 



(i) See the foUowing clause from Highway Act, 1864, s. 12. 
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Furstly, there shall not be included in any 
highway district formed in pursuance of 
this Act any of the following places ; that 
is to say, 

Any part of a county to which the Act 
passed in the session holden in the 
twenty-third and twenty-fourth years 
of the reign of her present Majesty, 
chapter sixty-eight, and intituled ^^ An 
Act. for the better Management and 
Control of the Highways in South 
Wales," extends : (j) 

The Isle of Wight : (k) 

Any district constituted under the Public 
Health Act, 1848 (Q, and the Local 
Gk)Temment Act, 1858 (m), or either of 
such Acts : 

Any parish or place the highways of 
which are at the time of the passing 
of this Act, or may be within six 
months afterwards, under the super- 
intendence of a board established in 
pursuance of section eighteen of the 
principal Act, unless with the consent 
of such board : 

Any parish or place within the limits of 
the metropolis as defined by the Act 
passed in the session holden in the 



(j) VUUHeet, the cocmties of Glamorgan, Brecknock, Rad- 
nor, Carmarthen, Pembroke, and Cardigan. The Act is printed 
at length, poit. 

{k) The management of the roads in the Isle of Wight is 
fegalated by the local Act, 63 Geo. 3, e. d2. 

(Q The material parts of these Acts are printed in a subse- 
qnent part of the book. 

(m) Idem. 
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eighteenth and nineteenth years of 
Her Majesty, chapter one hundred and 
twenty, and intitoled ^' An Act for the 
better Local Management of the Metro* 
polis:" 
Any parish or place, or part of a parish 
or place, the highways whereof are 
maintained under the provisions of any 
local Act of Parliament : 
Secondly, there shall not be included in any 
highway district formed in pursuance of this 
Act any parish or place or part of a parish 
or place within the limits of a borough 
without the consent, firstly, of the council 
of such borough, and, secondly, of the vestry 
of the parish which, or part of which, is pro- 
posed to be included : 



{From ^'Highway Aet, 1864.") 

PfOTUoii Yin. Where a parish or place separately maintaining 
^v§7irithia its owu highways is situate partly within and 

wMiwr*^ partly without the limits of a borough, the jus- 

boiooffb. tices may by their provisional and final orders in- 

clude in a highway district the outlyingpart of such 
parish or place ; and where the outlying part of a 
parish or place situate as aforesaid has been, pre- 
viously to the passing of this Act, or may be here- 
after, included in a highway district, each part of 
such parish or place shall for all the purposes of the 
Highway Acts be deemed to be a place separately 
m^^irititiniTig its owu highways ; and a waywarden 
or waywardens shall be elected by the ratepayers 
in each such part at such time and in such manner 
as may be provided by the said justices. 
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Thirdly^ where any parish separately maintain- 
ing its own highways is situate in more than 
one county the whole of such parish shall, 
for the purposes of this Act^ be deemed to 
be within the county within which the 
church of such parish, or (if there be no 
church) the greater part of such parish, is 
situate (n) : 

Lastly, where a parish separately maintaining 
its own poor is divided into townships, 
tithings, hamlets, or places^ each of which 
separately maintains its own highways, it 
shall be lawful for the justices, if they 
think fit, in their provisional order to com- 
bine such townships, tithings, hamlets, and 
places, and to declare that no separate way- 
wardens shall be elected for such townships, 
tithings, hamlets, and places, and that such 
parish shall be subject to the same liabilities 
in respect of all the highways within it 
which were before maintained by such town- 
ships, tithings, hamlets, and places sepa- 
rately, as if all their several liabilities had 
attached to the whole parish; and that a 
Waywarden or waywardens shall be elected 
for such parish as a whole ; and where 
such order is made, all the provisions 



(ft) See Highway Act, 1864, 8. IS, p. 227, post. It is not 
Tery easy to reconcile the two enactments, bat the meaning 
seems to be that where a parish is partly in coanty A. and 
partly in oonnty B., and the church, or the greater part of 
the parish, is in county A., the whole parish may be combined 
with other parishes in A. without the concurrence of the 
magistrates of B, But the whole parish cannot be combined 
with parishes in B. without the concurrence of the magistratea 
of both conntiee. 

iS 
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herein contained in relation to parishes 
within the meaning of this Act shall be 
applicable to the parish formed by such 
combination Q9). 



{From « Highway Act, 1864.") 

"^SecfrS ^^' ''^^ power given by the seventh section of " The 
Highway Act Highway Act, 1862/' of combining townships, 

^tSiSo^ tithings, hamlets, or places separately maintaining 

ox^townihiiM, their own highways, and situate in a poor law 

parish, shall extend to combining, any two or 
more of such townships, tithings, hamlets, or 
places, and any combination so formed shall for 
all the purposes of the Highway Acts be deemed 
to be a highway parish. 
Where a township, tithing, hamlet, or other place 
separately maintaining its own highways is 
situate in two or more poor law parishes, each part 
of such township, tithing, hamlet, or other place 
may be combined with the parish in which that 
part is situate. 
The justices may, by their provisional and final order, 
declare that any poor law parish within their 
jurisdiction, or residue of a poor law parish, after 
excluding such part, if any, as is prohibited by 
the " Highway Act, 1862," either wholly or with- 
out the consent of the governing body, from being 
included in the highway district, shall henceforth 
become a highway parish ; and upon such de- 
claration being made such poor law parish, or 
residue of a poor law parish, shall thereafter be a 
highway parish entitied to return a waywarden or 
waywardens to the highway board of the district 



(p) See the following daiise from Highway Act, 1864^ 
•.7. 
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in wbidi ii is melnded; and ao .rate .sbldl be 
separately leyied for the maintenaace of the high- 
ways, and no separate waywardens be elected in 
any township, tithing, hamlet, or other subdivi- 
sion of snch poor law parish or readue of a poor 
law parish. 
Where, previoasly to the passing of the provisional 
order forming a highway district, no surveyors 
or waywardens have been elected within any 
highway parish in that, district, and where the 
mode of electing a waywarden or waywardens in 
such parish is not provided by this Act or the 
" Highway Act, 1862,'' the justices shall, by their 
provisional and final orders constituting the dis- 
trict, or by any subsequent provisional and final 
orders, make provisions for the annual election of 
a waywarden or waywardens for such parish. 

XIII. Contiguous places situate in difierent counties ^^^^ 
and places situate partly in one county and partly in different 
in another county or counties shall, for the pur- **™**«"" 
pose of being united in one highway district, be 
deemed to be subject to the jurisdiction of the 
justices of any county, who may make a provi- 
sional and final order constituting them an high- 
way district, in the same manner as if all such places 
Or parts of places were situate in such last-men- 
tioned county; subject to this proviso, that the 
provisional and final orders of the justices of the 
said county shall be of no validity unless provi- 
sional and final orders to the same effect are 
passed either concurrently with or subsequently 
to the first-mentioned provisional and final orders 
by the justices of every other county in which any 
of the said places or parts of places are situate (q). 



(g) See Highway Act, 1862, s. 7, paragraph S. Where 
part of a pariah is not contiguous to the parish of which it is a 
part, such outlying part may, at the discretion of the justices, 
be annexed to a district. Highway Act, 1862, s. 88. 
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XVl. No order of the jostioes forming a higliwity dis- 
trict, whether made before or after the passiDg of 
this Act, shall be void by reason that it includes 
in such district a place which the justices are not 
entitled to include under the provisions of thia 
Act or the '^ Highways Act, 1862/' or one of 
such Acts ; and any order containing such pro- 
hibited place shall be construed and take effect as 
if that place had not been mentioned therein. 

All expenses properly incurred by the justices of any 
county in maintaining the validity of any pro- 
visional or final order made by them shall be pay- 
able out of the county rate of that county. 



Legal Olgeetions to Formation of District, 

J5SSi" J* ^III- No objection shall be made at any trial or 
JJJJ^y*- in any legal proceeding to the validity of any orders 
or proceedings relating to the formation of a high- 
way district, after the expiration of three calendar 
months from the date of the publication in the 
Oazette of the order under which the district is 
formed ; and the production of a copy of the London 
Oa2sette containing a copy of the order of justices 
forming a highway district shall be receivable in 
all courts of justice, and in all legal proceedings, 
as evidence of the formation of the district and of 
the matters in the said order mentioned. 



OottitttatiOB 
of ll^|lwaJ 



Highway Board. 

IX. There shall be enacted, with respect to the 
constitution of the highway board in each high- 
way district, the provisions following; (that is ta 

1. The highway board shall consist of the way- 
wardens elected in the several places within 
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the district, in manner hereinafter men- 
tioned (r), and of the justices acting for 
the county and residing within the dis- 
trict (s) : 

2. The board shall be a body corporate, by the 

name of the highway board of the district to 
which it belongs, having a perpetual succes- 
sion and a common seal, with a power to 
acquire and hold lands for the purposes of 
the Highway Acts, without any licence in 
mortmain : 

3. No act or proceeding of the board shall be 

questioned on account of any vacancy or 
vacancies in their body : 

4. No defect in the qualification or election of 

any person or persons acting as members or 
member of the board or committee of a 
board shall be deemed to vitiate any pro- 
ceedings of such board in which he or 
they have taken part in cases where the 
majority of members parties to such pro- 
ceedings are duly entitled to act : 

5. Any minute made of proceedings at meetings 

of the board or of committees of the board, 
if signed by any person purporting to be the 
chairman of the board or committee of the 
board, either at the meeting of the board or 
committee of the board at which such pro- 
ceedings took place, or at the next ensuing 
meeting of the board or committee of the 
board, shall be receivable in evidence in all 



i: 



ir) See sect 10, past, 
») Or residing in a place which, thoogh prohibited from 
being included in a district, is sarrounded by or adjoins, in 
any part, sach district. Highway Act, 1864, s. 29, 
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legal proceedings without farther proof; and 
until the contrary is proved every meeting 
of the board or committee of the board in 
respect of the proceedings of which minutes 
have been so made shall be deemed to have 
been duly convened and held, and all the 
members thereof to have been duly qualified : 

6. No member of a board by being parly to, or 

executing in his capacity of member, any 
contract or other instrument on behalf of 
the board, or otherwise lawfully exercising 
any of the powers given to the board, shall 
be subject to be tried or prosecuted, either 
individually or with others, by any person 
whomsoever; and the bodies or goods or 
lands of the members shall not be liable 
to execution of any legal process by reason 
of any contract or other instrument so en- 
tered into, tried, or executed by them, or by 
reason of any other lawful act done by them in 
execution of any of the powers of the board ; 
and the members of the board may apply 
any monies in their hands for the purpose of 
indemnifying themselves against any losses, 
costs, or damages they may incur in exe- 
cution of the powers granted to them : 

7. The rules contained in the schedule hereto 

with respect to the proceedings of highway 
boards, and the other matters theroin con- 
tained, shall be observed in the same manner 
as if such rules were enacted in the body of 
this Act. 
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{From « Highway Act, 1864.") 

XXIX. A justice of the peace acting for the county Qiiaiifl«atton 
in which a highway district is situate, if he is ^^^J^dans. 
resident in any place which is prohibited either 
altogether or without the consent of the local 
authority from being included in a highway dis- 
trict by the seventh section of the " Highway Act 
of 1862," and which is surrounded by or adjoins 
in any part such highway district, shall, by virtue 
of his office, be a member of the highway board 
of such district, subject to this qualification, that 
if in pursuance of this section any justice of the 
peace would be entitled to be a member of two 
or more highway boards in the same county, he 
shall, by letter under his hand, addressed to the 
clerk of the highway board for which he elects 
to act, and by him to be transmitted to the clerk 
of the peace of the county, declare of which of 
the said highway boards he elects to be a member, 
and having made that election he shall be boimd 
thereby, and shall not be entitled by virtue of his 
office of justice to be a member of any other of 
the said boards {t). 



Election of Waywardens. 

X. The following regulations shall be observed J^^^iJig, 
with respect to the election of waywardens in high- 
way districts :— 

In every parish forming part of a highway 
district there shall be elected every year for 
the year next ensuing a waywarden, or such 

if) See Highway Act, 1862, b. 9, paragraph 1. 
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number of waywardens as may be deter- 
mined by order of the justices (u) : 

Such waywarden or waywardens shall be elected 
in every parish forming part of a highway 
district at the meeting and time and in the 
manner, and subject to the same qualification 
and the same power of appointment in the 
justices in the event of no election taking 
place, or in the event- of a vacancy, at, in, 
and subject to which a person or persons to 
serve the office of surveyor would have been 
chosen or appointed if this Act had not 
passed (v). 

The justices shall in their provisional order 
make provision for the election of a way- 
warden or waywardens in places where no 
surveyor or surveyors were elected pre- 
viously to the place forming part of a high- 
way district : 

A waywarden shall continue to act until his 
successor is appointed, and shall be re- 
eligible. 



Pow«rto 
Jostioeito 
Inring High- 
way Aet into 
operation <m 
a particular 
day. 



(From " Highway Act, 1864.'^) 

XI. In forming a highway district under the '' High- 
way Act, 186*2," the justices may, for the purpose 
of avoiding delay in bringing the Act into opeca- 
tion, appoint by their final order a day on which 
the first election of waywardens as members of 
the highway board is to take place in the district. 

On the day appointed for the election waywardens 
shall be dected in every parish in the district 



(tt) See sect. 6, cl. 4. 

(v) See 5 & 6 WUl. 4, c. 50, is. 6, 7, 11. 
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entitled to elect such officers by the same persons 
and in the same manner by and in which way- 
wardens are elected under the '' Highway Act, 
1862/' and all the provisions of the Highway 
Acts relating to the qualifications of surveyors or 
waywardens, and to the appointment of surveyors 
and waywardens by justices in the event of no 
election taking place, shall apply accordingly; 
but the waywardens elected under this section 
shall continue in office only until the time at 
which the next annual election of surveyors 
would have taken place in the several parishes 
of the district if the same had not been constituted 
a highway district, and at that time new way- 
wardens shall be elected in manner provided by 
the Highway Acts {tv). 

XIX. Every waywarden before taking his seat as Appointment 
a member of a highway board, shall produce a {^^2d«nt. 
certificate of his having been duly elected or 
appointed a way warden, and such certificate shall^ 
in the case of an elected waywarden, be signed 
by the chairman of the vestry or other meeting 
at which he was elected ; and in the case of a 
waywarden appointed by justices, be signed by 
the justices making the appointment. 

A waywarden may sit as such for more places than 
one, but he shall be entitled to one vote only as 
waywarden. 



(it) Previoiisly to the enactment of this section, waywardens 
eould only be elected, and consequently the Highway Act, 
1862, could only be brought into operation, on the 25th If arch, 
in any year, or within fourteen days following. Highway Act, 
18S5, 8. 6. NoWf the justices may at any quarter sessions 
appoint a day for the election of waywardens. And by High- 
way Act, 1864, 8. 10, p. 220, ante, the surveyor for the time 
being is to continue in office only for seven days after the ap- 
pointment of the district surveyor, who by Highway Act, 1862, 
s. 12, is to be appointed at the first meethig of the board. 
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Power to XX, Whereas doubts are entertained whether the 

to*oonttiS* forty-eixth section of the Highway Act of 1836 

Srt!S?S**' applies to a highway district: Be it enacted, 

materiaii. that that section shall not apply to the highway 

board of any highway district or to any parish 
within any highway district. 
Notwithstanding anything contained in the Act of 
the session of the twenty-sixth and twenty- 
seventh years of the reign of her present Majesfy, 
chapter sixty-one, or in any other Act, any way- 
warden may contract for the supply or cartage of 
materials within the parish for which he is way- 
warden, with the licence of two justices assembled 
at petty sessions, such licence to be granted on 
the application of the clerk of the highway board, 
who must be authorized to make such application 
by a resolution of his board assembled at a meeting 
of which notice has been given (x). 



Consequences of Formation of Highway District. 

oaim- XL At and after the first meeting in any high* 

SSuiih- way district of the board of such district the follow- 
wl^boardL^' ing consequences shall ensue : 

AH such property, real and personal, indud- 
ing all interests, easements, and rights in, to, 
and out of property, real and personal, and 
including things in action, as belong to or 
are vested in, or would but for this Act have 



{x) By 26 & 27 Vict c. 61, 8. 1, no waywarden is directly 
or indirectly to contract for the repair of any road or other 
work to be executed under, the provisions of Highway Act, 
1862, within his own parish or in any other pari&, under a 
penalty of ten poands. By sect 2 it shall not be lawfiU for 
any highway board to pay knowingly for any repair or work 
so contracted for, and any money paid by the board under 
any such contract may be recovered by them. 
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belonged to or been vested in, any sanrejor 
or surveyors of any parish forming part of 
the district^ shall pass to and vest in the 
highway board of that district for all the 
estate and interest of such surveyor or sur- 
veyors as aforesaid, but subject to all debts * 
and liabilities a£Fecting the same : 

All debts and liabilities incurred in respect 
of any property transferred to the highway 
board may be enforced against the board to 
the extent of the property transferred : 

All such powers, rights, duties, liabilities, capa- 
cities, and incapacities (except the power of 
making, assessing, and levying highway 
rates), as are vested in or attached to, or 
would but for this Act have become vested 
in or attached to, any surveyor or sur- 
veyors of any parish forming part of the 
district, shall vest in and attach to the high- 
way board : 

All property by this Act transferred to the 
board shall be held by them upon trust for 
the several parishes or places now maintain- 
ing their own highways within their district 
to which such property belongs, or for the 
benefit of which it was held previously to 
the formation of the district. 



Appointment of Officers. 

XII. The highway board of a district shall, at Power to 
their first meeting, or at some adjoiumment thereof, bo«rd to 
by writing under their seal, appoint a treasurer, S^^^. 
clerk, and district surveyor ; they may also at any 
meeting, if they think fit, appoint an assistant sur- 
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veyor ; they may from time to time remove any of 
such officers, and appoint others in the room of snch 
as may be so removed, or as may die or resi^ ; 
they may also, out of any monies in their hands, 
pay such salaries as they think reasonable to the 
derk and district and assistant surveyor, and to the 
treasurer, if they think necessary : provided that 
before the treasurer enter upon his office the board 
shall take sufficient security (y)* from him for the 
due performance of the duties of his office ; but no 
appointment except the first, to any of the offices 
specified in this section, shall be made unless notice 
in writing has been sent to every member of the 
board. 

TvoofliMt XIII. Not more than one office of treasurer, 
haidbyfha derk, and district or assistant surveyor of the same 



MUlMpenon 



' highway board shall be held by the same person, or 
by persons in partnership with each other, or by 
persons in the relation of employer and clerk, agent, 
or servant, one of the other, or of the partner of 
either of them ; and if any person accepts or holds 
the office of treasurer, clerk, or district or assistant 
surveyor, contrary to this provision, he shall be liable 
to a penalty not exceeding fifty pounds. 

DntiM of XIY. The treasurer of each highway board shall 
*"**'*^' receive and hold to the account of such board, a|l 
monies paid to or for the use of such board, and 
shall make payments thereout under orders of such 
board, and shall once in every three months, on or 
at such days or times as the board may direct, or 
oftener if required by the board, make up an account 

(y) See R. v. Patteton, 4 B. & Ad. 9. 
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of all monies received and paid by him^ and deliver 
the same to the clerk of the board, 

XV. The clerk of every highway board shall in !>«««• o' 
person, or by such deputy as may be allowed by 

such board, attend all meetings of the board, and 
shall conduct the correspondence thereof, and enter 
and keep, in books to be provided for the purpose, 
notes, minutes, or copies, as the case may require, 
of the meetings, acts, orders, resolutions, proceed- 
ings and correspondence of such board, and shall 
keep all books, papers, and documents committed 
to his charge, and shall perform all such other duties 
as the board may direct. 

XVI. The district surveyor shall act as the agent nutief of 
of the board in carrying into effect all the works Teyor (a), 
and performing all the duties by this Act required 

to be oarried into effect or to be performed by the 
board, and he shall in all respects conform to the 
orders of the board in the execution of his duties, 
and the assistant surveyor, if any, shall perform 
such duties as the board may require, under the 
direction of the district surveyor. 



(z) By sect. 42, d. 6, any sammons or notice, or any writ 
or any proceeding at law or in equity, requiring to be served 
upon the board, may be served by the same being left at, or 
transmitted through the post in a prepaid letter directed to 
the office of the board, or being given personally to the dis- 
trict surveyor or clerk to the board. 

And by sect. 18, the highway board may appear before the 
justices at petty sessions by their district surveyor or clerk, or 
by any member of the bofurd. 

(a) By sect. 37, the surveyor is exempted from turnpike 
tolls while engaged in the execution of his duty. 
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{From " Highway Act, 1864.'') 

XXXI. The pov^er of appointiiig paid collectors of 
highway rates with the consent of the inhabitants 
in vestry assembled, which is vested in a sur- 
veyor by the " Highway Act, 1836," and aU the 
provisions of that Act relating to such appoint- 
ment, shall be vested in and extend to any way- 
warden required to levy rates in pursuance of the 
'^ Highway Act, 1862," and this Act, or either of 
such Acts ; and for the purposes of this Act, any 
meeting of ratepayers entitled to elect a way- 
warden or waywardens shall be deemed to be 
included under the expression 'inhabitants in 
vestry assembled," as used in this section, and 
the Highway Acts. 

XXX. The appointment of any officer of a highway 
board may be made by a minute of the board, 
signed by the chairman and countersigned by 
the clerk of the board, and any appointment so 
made shall be as valid as if it were made under 
the seal of the board. 



In ease of 
hlgbwaj 
board fail* 
ing to ap- 
point offi- 
cers, jus- 
ticesmay 
appoint. 



XLV. If the highway board of a district make de- 
fault in appointing a treasurer, clerk, and district 
surveyor, or any of such officers, in pursuance of 
the " Highway Act, 1862," within three months 
after the day iixed by the justices for the hold- 
ing of the first meeting of the boaid, or within 
three months after a vacancy occurring in any 
of the said offices, the justices in general or quar- 
ter sessions assembled may, if they think fit, 
appoint a person to any of the said offices, in re- 
spect of which the default has been made, az^ 
may fix the salary to be paid to the officer ap- 
pointed; and any such appointment shall take 
effect and salary be recoverable in the same man- 
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ner as if the officer appointed by the justices had 
been appointed by the highway board of the dis- 
trict ; and it shall not be lawfiil for such board, 
without the consent of the said justices, to re- 
move any officer appointed by them imder this 
section, or to lessen his salary within one year 
from the date of his appointment. 



Works and Duties of Board. 

XVII. The highway board shall maintain in good BoMd to 
repair the highways withm their district, and shall, highwsTi. 
subject to the provisions of this Act, as respects the 
highways in each parish within their district, per- 
form the same duties, have the same powers, and 
be liable to the same legal proceedings as the sur- 
veyor of such parish would have performed, had, 
and been liable to if this Act had not passed. It 
shall be the duty of the district surveyor to submit 
to the board at their first meeting in every year 
an estimate of the expenses likely to be incurred 
during the ensuing year for maintaining and keeping 
in repair the highways in each parish within the 
district of the board, and to deliver a copy of such 
estimate as approved or modified by the board, sa 
far as the same relates to each parish, to the way- 
warden of such parish. 



{From << Highway Act, 1864.") 

XXII. The highway board of any district may from Highwaj 
time to time contract for any time not exceeding ^^^^^j^ 
three years with any person or body of persons, wpairUgh- 
oorporate or uninoorporate, to repair any high- fhe^patr of 
ways, turnpike roads, or roads over county or ]J|J^*2!J* 
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other bridges, or any part thereof, for the repair- 
ing of which such persons or body of persons are 
liable ; and any persons or body of persons liable 
to repair any roads may contract with the high- 
way board for the repairing any highways, in- 
clusive as aforesaid, or any part thereof, which 
the highway board is liable to make or repair ; 
and the money payable under any contract made 
in pursuance of this section shall be raised in the 
same manner and be paid out of the same rates as 
would have been applicable to defray the expenses 
of the repair of such highways if no contract had 
been made in respect thereto. 

XLVII. A highway board may make such improve- 
ments as are hereinafter mentioned in the high- 
ways within their jurisdiction, and may, with 
the approval of the justices in general or quar- 
ter sessions assembled, borrow money for the 
purpose of defraying the expenses of such imr 
provements: 
Previously to applying for the approval of the jus- 
tices the highway board shall cause an estimate 
of the expense of the improvements to be made, 
and two months at the least before making their 
application shall give notice of their intention 
so to do. 
The notice shall state the following particulars : 
(1.) The nature of the work, the estimated amount 
of expense to be incurred, and the sum pro- 
posed to be borrowed : 
(2.) The parish or parishes within the district by 
which the sum borrowed and the interest 
thereon is to be paid, and in case of more 
parishes than one being made liable to pay 
the principal and interest the annual amounts 
to be contributed by each parish towards the 
payment thereof: 
(3.) The number of years within which the prin- 
cipal monies borrowed are to be paid off. 



i 
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not exceeding twenty years, and the amount 
to be set apart in each year for paying off 
the same : 
(4.) The sessions at which the application is to be 
made. 
19'otice shall be given as follows : 
(1.) By transmitting a copy to the clerk of the peace 

for the county or division : 
(2.) By placing a copy of such nolice for three 
successive Sundays on the church door of 
. every church of the parish or parishes on 
behalf of which such works are to be done, 
or, in the case of any place not having a 
churchy in some conspicuous position in 
such place. 
Upon the hearing of the application any person or 
persons may oppose the approval of the justices 
being given, and it shall be lawful for the justices 
to give or withhold their approval, with or with- 
out modification, as they think just. 
All monies borrowed in pursuance of this Act, together 
with the interest thereon, shall be a first charge 
on the highway rates of each parish liable to con- 
tribute to the payment thereof, after paying the 
Aums due to the highway board on account of tbe 
district fund, in the same manner, so far as the 
creditor is concerned, as if the money had been 
borrowed on account of each parish alone; and 
the sums necessary to repay the said borrowed 
monies, with interest, shall in each such parish be 
recoverable in the same manner as if they were 
expenses incurred by the board in keeping in 
repair the highways of that parish. 
But it shall be the duty of the highway board in case 
of any one parish paying more than its share of 
such borrowed money, or of the interest thereon, 
to make good to that parish the excess so paid out 
of the rates of the other parishes liable to con- 
tribute thereto. 

M 
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The justices may from time to time make general 
orders in relation to the mode in which applica- 
tions are to be made to them for their consent 
under this Act to the borrowing' of any monies. 

XLVIII. The following works shall be deemed to be 
improvements of highways : 

(1.) The conversion of any road that has not been 
stoned into a stoned road : 

(2.) The widening of any road, the cutting off the 
comers in any road where land is required to 
be purchased for that purpose, the levelling 
roads, the making any new road, and the 
building or enlarging bridges. 

(8.) The doing of any other work in respect of 
highways beyond ordinary repairs essential 
to placing any existing highway in a proper 
state of repair. 

XLIX. Any parish may, with the consent of its way- 
warden, contribute to any improvements made in 
another parish, whether situate or not in the same 
district, if such first-mentioned parish consider 
such improvements to be for its benefit ; and any 
highway board may contribute to any improve- 
ments made in another district if such improve- 
ments are, in the opinion of the highway board of 
the first-mentioned district, for the benefit of 
their district. The contribution to be made by 
one parish to another shall be payable in the same 
manner as if such contributions were monies due 
from the contributing parish in respect of ex- 
penses incurred in keeping in repair the high- 
ways of that parish, and monies contributed by 
one district to another district shall be payable 
out of the common fond of the. contributing 
district (b). 



{b) It will be observed that no process is indicated whereby 
the opinion of the parishioners may be ascertained, or the 
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L. The dauses of '^The Commissioners Clauses Act, Certain 
1847," with respect to mortgages to be created lo&ii vict. 
by the commissioners, shall form part of and be ™t^°®'' 
incorporated with this Act, and any mortgagee 
or assignee may enforce payment of his principal 
and interest by appointment of a receiver. 

In the construction of the said clauses ''the com- 
missioners'' shall mean '' the highway board." 

Mortgages and transfers of mortgages shall be valid 
if made in the forms prescribed by the last- 
mentioned Act, or in the forms appearing in the 
second schedule annexed to this Act, or as near 
thereto as circumstances admit. 

LI. From and after the passing of this Act if any As to en- 
person shall encroach (e) by making or causing SJ* higSJay. 



consent of their waywarden obtained. In fact, ** the parish" 
is treated precisely as an individual having free liberty of 
judgment and action. It is to be regretted that an enactment 
couched in such vagae terms should have been allowed to find 
its way into the Act. Probably a vestry meeting, duly con- 
vened for the purpose, might have authority to determine 
what improvements the parish *' considered to be for its bene- 
fit," and the chairman might ask for the consent of the way- 
warden to their adoption. But many difficulties naturally 
suggest themselves, and it is to be feared that many more 
will arise in practice if it is endeavoured to make use of the 
power here afibcted to be given. It does not appear whether 
any consent of justices is required, as in the case of improve- 
ments undertaken by the highway board, or that any estimate 
is to be made of the expense to be incurred or provision made 
for payment, or whether even the sanction of the highway 
boanl is necessary. 

(c) Compare with this section the 69th of Highway Act, 1835. 
In some respects they are identical, but certain new ofiences 
are created by the recent statute, particularly those of placing 
dang, compost, &c., upon, and removing soil and turf from, 
the sides of the road. There is also a provision specially in- 
tended to meet and overrule the cases of Evans v. Oakley, 1 
C. & K. 125, and Chapman v. Robinson, 28 L. J. M. C. 30, 
mentioned in the note to Highway Act, 1835, s. 69. The 
clause in the new Act is rather loosely drawn, inasmuch as no 
one is specially authorised, as in the corresponding section of 

m2 



\ 



244 HIGHWAY ACT, 1862. 

to be made any building, or pit or hedge, ditch, or 
other fence, or by placing any dang, compost, or 
other materials for dressing Isuid, or any rubbish, 
on the side or sides of any carriageway or cart- 
way within fifteen feet of the centre diereof, or 
by removing any soil or turf from the side or 
sides of any carriageway or cartway, except for 
the purpose of improving the road, and by order 
of the yghway board, or, where there is no high- 
way board, of the surveyor, he shall be subject 
on conviction for every such offence to any sum 
not exceeding forty shillings, notwithstanding 
that the whole space of fifteen feet from the 
centre of such carriageway or cartway has not 
been maintained with stones or other materials 
used in forming highways ; and it shall be lawful 
for the justices assembled at petty sessions, upon 
proof to them made upon oath, to levy the expenses 
of taking down such building, hedge or fence, 
or filling up such ditch or pit, and remov- 
ing such dung, compost, materials, or rubbish as 
aforesaid, or restoring the injury caused by the 
removal of such soil or turf, upon the person 
offending: provided always, that where any car- 
riageway or cartway is fenced on both sides no en- 
croachment as aforesaid shall be allowed whereby 
such carriageway or cartway shall be reduced in 
width to less than thirty feet between the fences 
on each side. 



the former Act, to take down the boildiDg, fill up the ditch 
or pit, or '' restore the injury caased by the removal of the 
soil or turf," nor is it stated in what manner the justices 
are to levy the expenses of doing the above remedial acts ; 
tilie words '' by distress and sale of the offender's goods and 
chattels" are omitted. The provision for '' restoring the in- 
jury caused by the removal of turf is one which it will not be 
very easy to carry out in practice. As to soil, rubbish, fte., 
laid on a highway so as to be a nuisance, see Highway Act, 
1835, s. 73. 
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HI. The highway board may and is hereby autho- ^^^i^f 
rized to contract for purchasing, getting, and materiaii for 
carrying the materials required for the repair of u^|ijl|. 
the highways, and for maintaining and keeping 
in repair all or any part of the highways of any 
parish within their highway district, for any 
period not exceeding three years. 

LIII. A highway board for the purpose of improving ^**JJ?^*y 
the highways within their district may purchase land, 
such lands or easements relating to lands as they ^^^^ ^^ 
may require; and "The Lands Clauses Con- ^^^^^vict. 
solidation Act, 1845," and the Act amending the ponted. 
same passed in the session of the twenty«third 
and twenty-fourth years of the reign of her 
present Majesty, chapter one hundred and six, 
shall be incorporated with this Act, with the 
exception of the clauses relating to the purchase 
of land otherwise than by agreement. 

In the construction of this Act and the said incor- 
porated Acts this Act shi^ be deemed to be the 
special Act, and the board shall be deemed to be 
the promoters of the undertaking, and the word 
"land" or "lands" shall include any easement 
in or out of lands. 

XYIII. Where complaint is made to any justice PxtMseedings 
of the peace that any highway within the jurisdic- i^^/of^ 
tion of Uie highway board is out of repair, the justice "p**' ^^^ 
shall issue two summonses, the one addressed to the 
highway board and the other to the waywarden of 
the parish liable to the repair of such highway, re- 



(d) See the mode of proceeding where a highway, not within 
the jurisdiction of a highway board, is out of repair, 6 & 6 
Will. 4, c. 50, 8. 94, p. 174, and see Introdoction, p. si,ante. 
If the road out of repair be part of a turnpike road, the jus- 
tices must proceed as directed by 5 & 6 Will. 4, c. 50, s. 94. 
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quiring such board (a) and waywarden to appear 
before the justices at some petty sessions, in the 
summons mentioned, \o be held in the division 
where such highway is situate ; and at such petty 
sessions, unless thei board undertake to repair the 
road to the satisfaction of the justices, or unless the 
waywarden deny the liability of the parish to repair, 
the justices shall direct the board to appear at some 
subsequent petty sessions to Jbe then named, and 
shall either appoint some competent person to view 
the highway, and report to them on its state at 
such other petty sessions, or fix a day, proTious 
to such petty sessions, at which two or more of 
such justices will themselves attend to view the 
highway. 

At such last-mentioned petty sessions, if the jus- 
tices are satisfied either by the report of the person 
so appointed, or by such view as aforesaid, that the 
highway coniplained of is not in a state of complete 
repair, it shall be their duty to makis an order on 
the board limiting a time for the repair of the high- 
way complained of; and if such highway is not put 
in complete and effectual repair by the time limited 
in the order, the justices in petty sessions shaU ap- 
point some person to put the highway into repair, and 
shall by order direct that the expenses of making 
such repairs, together with a reasonable remunera- 
tion to the person appointed for superintending such 
repairs, and amounting to a sum specified in the 
order, together with the costs of the proceedings, 
shall be paid by the board ; and any order made 
for the payment of such costs and expenses may 



{e) The board may appear by tbeir district surveyor, or 
clerk, or any member of the board. (End of the section.) 
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be removed into the Court of Queen's Bench, in 
the same manner as if it were an order of ge- 
neral or quarter sessions, and be enforced accord- 
ingly- 
All expenses so directed to be paid by the board 

in respect of the repairs of any highway shaU be 
deemed to be expenses incurred by the board in 
repairing such highway, and shall be recoyered ac- 
cordingly. 

The highway board may appear before the jus- 
tices at petty sessions by their district surveyor or 
clerk, or any member of the board. 

XIX. When, on the hearing of any such sum- wiien owi- 
mons respecting the repair of any highway, the fqMUr n 
liability to repair is denied by the waywarden on **^**"***^^^' 
behalf of his parish, or by any party charged there- 
with, the justices shall direct a bill of indictment to 
be preferred, and the necessary witnesses in support 
thereof to be subpoenaed, at the next assizes to be 
holden in and for the said county or at the next 
general quarter sessions of the peace for the county, 
riding, division, or place wherein such highway 
is situate, against the inhabitants of the parish, or 
the party charged therewith, for suffering and per- 
mitting the said highway to be out of repair; and 
the costs (g) of such prosecution shall be paid by 
such party to the proceedings as the court before 
whom the case is tried shall direct, and if directed 
to be paid by the parish, shall be deemed to be ex- 



(/) See Highway Act, 1885, s. 95, and Introduction, p. 40, 
ante. 

(g) Under the 95th section of Highway Act, 1885, the costs 
of an indictment were, in any event, to be paid oat of the 
liighway rate. 
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penses incurred by such parish in keeping its hig^h- 
ways in repair, and shall be paid accordingly r 

[The Mowing sections, viz., 20, 21, 22, 23, 24, 
are repealed by Highway Act, 1864, s. 32, and 
other enactments, which are printed in order, follow- 
ing the repealed sections, substituted; but such 
repeal is not to affect any rate made previously to 
the passing of the recent Act, or any legal pro- 
ceeding or remedy for enforcing the same.] 

BzpeniM, [XX. The salaries of the officers appointed for 
[BepeSe^* each district, and any other expenses incurred by 
fl^iSi, &^7 highway board for the common use or benefit 
>• 88.] Qf ^^Q several parishes within such district, shall be 

annually charged to a district fiind, to be con- 
tributed by and charged upon the several parishes 
within such district in proportion to the average of 
the expenditure incurred during the three last pre- 
ceding years in such parishes respectively in main- 
taining and keeping in repair the highways thereof; 
but the expenses of maintaining and keepng in 
repair the highways of each parish within the dis- 
trict, and all other expenses in relation to such 
highways, except such expenses as are in this Act 
authorized to be charged to the district fund, shall 
be a separate charge on each.] 

Mode of [XXI. For the purpose of obtaining payment 

^^^SmbS froi^ ^^6 several parishes within their district of the 
[Bepeaied.] g^njg (j^e fjQm them, the highway board shall order 

precepts to be issued to the overseers of the said 
parishes, stating the sum to be contributed by each 
parish, and requiring the overseers of such parish, 
within a time to be limited by the precept, to pay 
the sum therein mentioned to the treasurer of the 
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board, and the overseers shall comply with the re* 
quisition of such precept by paying the sums to be 
contributed by their respective parishes out of any 
monies in their hands applicable to the relief of the 
poor, but no contribution required to be paid by any 
parish at any one time in pursuance of this Act 
shall exceed the sum of tenpence in the pound, 
and the aggregate of contributions required to be 
paid by any parish in any one year in pursuance of 
this Act shall not exceed the sum of two shillings 
and sixpence in the pound, except with the consent 
of four-fifths of the ratepayers of the parish in 
which such excess may be levied, present at a 
meeting specially called for the purpose, of which 
ten days previous notice has been given by the 
waywarden of such parish, and then only to such 
extent as may be determined by such meeting : pro- 
vided, that in any parish where, for a period of not 
less than seven years immediately preceding the 
passing of this Act, it has been the custom of the 
surveyor of highways for such parish to levy a 
highway rate in respect of property not subject by 
law to be assessed to poor rates, the monies 
payable in pursuance of the precept of the highway 
board shall not be paid by the overseers, but may 
be raised and paid by the waywarden of such parish 
out of a highway rate, to be assessed and levied in 
manner and in respect of the property in and in 
respect of which the same would have been assessed 
and levied if this Act had not passed.] 

[XXII, Where any parish as defined by this Act, proTWon 
and in this section called a highway parish, is not a ^ de^idiy 
parish separately maintaining its own poor, in this ^JJlVj®" 
section called a poor law parish, the highway board ▼i'hpwish 

M 3 
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SmmS^I^I shall issue their precept or precepts to the oyerseers 
[Repealed.] of the poor law parish, or of the several poor law 
parishes if more than one, of which such highway 
parish forms part, and in the precept or precepts so 
issued shall specify the part or parts of the poor 
law parish or poor law parishes constituting the 
highway parish in which the sum required by the 
board is to be levied, and if there be more than one 
such parish shall apportion among such parts the 
amounts to be levied in each parish. 

Where any highway parish is so situate that 
there are no overseers to be found to whom the pre- 
cepts of the board may be issued, or it is uncertain 
to what overseers such precepts should be issued, 
the precepts of the highway board shall be directed 
to die waywarden of such parish, and it shall be 
his duty to levy the sums therein required to be 
levied.] 

Power to [XXIII. Subjcct to the above-mentioned restric- 

fcc^tTi^Ty tions as to the amount of rates to be levied in pur- 

maMng pay- suaucc of this Act, all oversccrs or other persons to 

highSa*** whom precepts of a highway board are hereby 

^Maied directed or authorized to be issued shall have the 

same powers, remedies, and privileges for and in 

respect of levying the rates hereby authorized to be 

levied for meJdng payments to a highway board as 

they would have in the case of levying ordinary 

rates for the relief of the poor,] 

Mode of en- [XXIV. If any payment required to be made by 
meSa to*^" the oversccrs of any parish, or other persons autho- 
b«£S^ ^^^^ ^c ^^^ '^^®s by this Act, of monies due to a 
[Bepeaied.] highway board is in arrear, it shall be lawful for 
any two justices, on application under the hand of 
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the chairman for the time being of such board, to 
summon the said overseers or other persons to show 
cause at petty sessions why such payment has not 
been made; and the justices at such petty sessions, 
after hearing the complaint preferred on behalf of 
the board, may, if they think fit, cause the amount 
of payment in arrear, together with the costs occa- 
sioned by such arrear, to be levied and recovered 
from the said overseers or other persons or any of 
them, in like manner as monies assessed for the 
relief of the poor may be levied and recovered, 
and the amount of such arrear, together with the 
costs aforesaid, when levied and recovered, to be 
paid to the said board.] 



{From ^^Highrmy Act, 1864;') 

As to Expenses of Board. 

XXXII. Sections twenty, twenty-one, twenty-two, Repeal of 
twenty-three, and twenty-four of the " Highway ^^^^* 
Act, 1862," relating to the expenses of the board, and 24 of' 
shall be repealed, but such repeal shall not affect ac? iSSL 
any rate made previoasly to the passing of this 
Act, or any legal proceediog or remedy for en- 
forcing the same. 

The salaries of the officers appointed for each district, Ezpemes 
and any other expenses incurred by any highway ^2!^!* 
board for the common use or benefit of the several 
parishes within such district, shall be annually 
charged to a district fund to be contributed l^ 
and charged upon the several highway parishes 
within such district, in proportion to the rateable 
value of the property m each parish, but the ex- 
penses of maintaining and keeping in repair the 
highways of each highway parish within the dis- 
trict, and all other expenses legally payable by 
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the highway board in relation to such parish, 
including any sums of money that would have 
been payable out of the highway rates of such 
parish if the same had not become part of a high- 
way district, except such expenses as are in this 
Act authorized to be charged to the district fond, 
shall be a separate charge on each parish. 
The rateable value of the property in each parish shall 
be ascertained according to the valuation list or 
other estimate for the time being in force in such 
parish for the purposes of the poor rate^ or if no 
such valuation list or estimate be in force, then 
in such manner as may be determined by the jus- 
tices in petty sessions, subject to an appeal by any 
person aggrieved to the next general or quarter 
sessions. 

M^ of XXXIII. For the purpose of obtaining payment from 

ezpensei of the several highway parishes within their dis- 

J^J,J^**^*y trict of the sums to be contributed by them, the 

highway board shall order precept&(^) to be issued 
to the waywardens or overseers of the said pa- 
rishes according to the provisions hereinafter con- 
tained, stating the sum to be contributed by each 
parish, and requiring the officer to whom the 
precept is addressed, within a time to be limited 
by the precept, to pay the sum therein mentioned 
to the treasurer of the board. 
Where a highway parish is not a parish separately 
maintaining its own popr, or where in any high- 
way parish it has, for a period of not less than 
seven years immediately preceding the passing of 
the " Highway Act, 1862," been the custom of the 
surveyor of highways for such parish to levy a 
highway rate in respect of property not subject 



{g) As to the mode of servhig such precept, see Highway 
Act, 1864, 8. 26. 
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by law to be assessed to poor rates (h), the precept 
of the highway board shall be addressed to the 
waywarden of the parish, and in all other cases it 
shaU be addressed to the overseers. 

Where the precept is addressed to a waywarden he shall 
pay the sum thereby required out of a separate rate, 
and such separate rate shall, in the case of a parish 
in which for such period aforesaid it has been the 
custom of the surveyor of highways to levy a 
highway rate in respect of property not subject 
by law to be assessed to poor rate, be assessed on 
and levied from the persons and in respect of the 
property on, from, and in respect of which the 
same has been assessed and levied during such 
period as aforesaid, and in all other cases such 
rate shall be assessed on and levied from the per- 
sons and in respect of the property on, from, and 
in respect of which a poor rate would be assessable 
and leviable if the parish of which he is way- 
warden were a place separately maintaining its 
own poor. 

No rate leviable by a waywarden under this Act shall 
be payable until the same has been published in 
manner in which rates for the relief of the poor 
are by law required to be published. 

A waywarden shall account to the highway board for 
the amount of all rates levied by him, and at the 
expiration of his term of office shall pay any sur- 
plus in his hands arising from any rate so levied, 
above the amount for which the rate was made, 
to the treasurer of the highway board, to the 
credit of the parish within which such rate was 
made, and such surplus shall go in reduction of 
the next highway rate that may be leviable in 
such parish. 



{h) That is, sach woods, mines, and quarries of stone or 
other hereditaments as were nsaally, before the passing of 
Highway Act, 1835, rated to the highways. See 5 & 6 Will. 4, 
e. 50, 8. 27. 
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Where the precept is addressed to the OTerseers they 
shall pay the sum thereby required out of a poor 
rate to be levied by them, or out of any monies 
in their hands applicable to the relief of the poor. 

No contribution required to be paid by any parish at 
any one time in respect of highway rates shall 
exceed the sum of tenpence in tiie pound, and the 
aggregate of contributions required to be paid by 
any parish in any one year in respect of high- 
way rates shall not exceed the sum of two shil- 
lings and sixpence in the pound, except with the 
consent of four-fifths of the ratepayers of the 
parish in which such excess may be levied pre- 
sent at a meeting specially called for the purpose, 
of which ten days previous notice has been given 
by the waywarden of such parish, and then only 
to such extent as may be determined by such 
meeting. 

All sums of money payable in pursuance of the pre- 

. cepts of a highway board shall, whether they are 

or not payable by the overseers of the poor, be 

subject to all charges to which ordinary highway 

rates are subject bylaw. 



Power to 
]eT7 rates 
for making 
payments to 
highway 
board. 



XXXIV, All waywardens and overseers to whom 
precepts of a highway board are hereby directed 
or authorized to be issued shall within their re- 
spective parishes have the same powers, remedies, 
and privileges, for and in respect of assessing 
and levying any rates (i) required to be levied 
for making payments to a highway board, in the 
case of overseers, as they have in assessing and 
levying ordinary rates for the relief of the poor, 
. and in the case of waywardens as they would 
have if the parish of which they are waywardens 
were a place separately maintaining its own poor, 



(0 A paid collector of highway rates may be appointed. 
Highway Act, 1864, b. 31. 
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and they were overseers thereof, and the rate to 
be levied by them were a duly authorized poor 
rate. 

XXXV. If any payment required to be made by the JJ^w 
overseers or waywardens of any parish of monies payment! 
due to a highway board is in arrear, it shall be boaSrL. 
lawful £Dr any justice, on application under the 
hand of the chairman for the time being or by 
the clerk of such board to smnmon the said over- 
seers or waywardens to show cause at petty ses- 
sions why such payment has not been made ; and 
the justices at such petty sessions, after hearing 
the complaint preferred on behalf of the board, 
may, if ^ey think fi^, cause the amount of pay- 
ment in arrear, togetiier with the costs occasioned 
by such arrear, to be levied and recovered from 
the said overseers or waywardens, or any of them, 
in Uke manner as monies assessed for the relief 
of the poor may be levied and recovered, and the 
amount of such arrear, together with the costs 
aforesaid, when levied and recovered, to be paid 
to the said board. 



[The following section, together with the 26th 
and 80th, is repealed by the Highway Act, 1864, 
s. 36, but such repeal is not to affect any pro- 
ceeding commenced previously to the passing of 
the recent Act. The substituted enactments follow 
sect. 26.] 

Accounts. 

[XXV. The accounts of every highway board Aeewmtiio 
shall be made up and balanced to the twenty-fifth vp to aoth 

MMv*1i anil 

day of March in every year, and for the space of itatamentto 
seven clear days immediately following shall be[B^£2il£f 
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open for the inspection at the office of the clerk, or 
any other convenient place, of every ratepayer in the 
several parishes within the district, between the 
hours of ten and four; at the expiration of such 
time the accounts shall be audited by such board, 
and signed by the chairman, on or before the 
twenty-fifth day of April; and such board shall 
cause a statement showing the receipt and expen- 
diture in respect of each parish, and the appor^ 
tioned part of expenditure chargeable thereto in 
respect of the district fund, and such other par- 
ticulars, and in such form, as the secretary of state 
may direct, as hereinafter mentioned, to be printed 
and sent within thirty days after the said audit, by 
post or otherwise, to each member of the board and 
to the overseers of every parish within the district ; 
and the clerk of the board shall furnish a copy of 
such statement to any ratepayer within the district 
on his application, and on the payment of a sum 
not exceeding one penny.] 

%^^ S [XXVI. Where a waywarden or any ratepayer of 

respect of any parish is of opinion that the amount charged to 
board/^^ i ^^^ pansh for maintaining and keeping the high- 
ways therein, or in respect of the other expenses in 
relation to such highways, is more than the sum 
that has actually been expended in his parish, or 
than ought to have been charged thereto, he may 
appeal to the justices assembled at any court of 
general or quarter sessions held within the period 
of four months from the time at which the accounts 
were audited by the board, but no such appeal shall 
be entertained unless notice of the intention to ap- 
peal, specifying the amount complained of, is given 
to the board by the appellant in writing under his 



[Repealed.] 
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hand within foarteen days after the statement of 
such accounts shall have been sent to the overseers 
of such parish. 

On the hearing of such appeal, the court may 
rectify the accounts complained of, and may also 
rectify the sum to be contributed to the common 
fund; and calculated on the expenditure com- 
plained of. 

If the appellant is successful, the costs shall, 
unless the court otherwise orders, be paid by the 
board, and shall be charged to the parishes within 
the jurisdiction of the board other, than the parish 
to which appellant belongs, in the same proportions 
in which such parishes contribute to the common 
fund of the board. 

If the appellant is unsuccessful, the board, if the 
waywarden be the appellant, may charge the costs 
of the appeal to the parish to which the appellant 
belongs, in the same manner as if they were ex- 
penses incurred in repairing the roads in such 
parish, and may levy the sum accordingly, and may 
carry the sum so levied to the account of the several 
parishes within the jurisdiction of the board other 
than the parish to which the appellant waywarden 
belongs, in the same manner as if they were ex- 
penses contributed by such parishes to the common 
fund of the board; but if some ratepayer other 
than the waywarden is the appellant, the court may 
order the costs of the appeal to be paid by such ap- 
pellant, and such costs shall be recoverable in the 
same manner as a penalty is recovered under this 
Act.] 
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{From •' Highway Act, 1864.'') 
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Accounts qf Board, 

XXXVI. The twenty-fifth, twenty-sixth, and thirtieth 
sections of the '^ Highway Act, 1862/' shall be 
repealed, but such repeal e^all not affect any pro- 
ceeding commenced previously to the passing of 
this Act, and instead thereof tiie following provi- 
sions shall be enacted ; that is to say, 
The accounts of every highway board shall be made 
up and balanced to the tbirty-first of December 
in every year. 
After the expiration of not less than fourteen days 
nor more than twenty-eight days from the 
thirty-first of December, the accounts shall be 
examined by the board, and signed by the 
chairman. 
The board may, if they think fit, appoint any fit 
person not being a member or officer of the 
board to audit their accounts, and may award 
to him a reasonable compensation, to be paid 
out of the district fund. 
Within thirty days after the signature of the ac* 
counts by the chairman the board shall cause a 
statement showing the receipt and expenditure 
in respect of each parish, and the apportioned 
part of expenditure chargeable thereto in re- 
spect of the district fund, and such otiier par- 
ticulars and in such form as the secretary of 
state may direct, to be printed, and sent by 
post or otherwise to each member of the board, 
and to the overseers of every parish within the 
district having overseers ; and the derk of the 
board shall furnish a copy of such statement to 
any ratepayer or owner of property situate 
within the district, on his appUcation, and 



26 & 26 VICTORIA, Cap. 61. 269 

on the payment of a sum not exceeding one 
penny. 
The books of account of the board shall at all sea- 
sonable times be open to the inspection of any 
ratepayer of any highway parish within the 
district of the board. 

XXXVII. If any person feels aggriered by any rate Jj^J^ 
levied on him for the purpose of raising monies by rates 
payable under a precept of a highway board on J^^"^' 
the ground of incorrectness in the valuation of Justices in 
any property included in such rate, or of any lions, 
person being put on or left out of such rate, or of 

the inequality or unfairness of the sum chained 
on any person or persons therein, he may appeal 
to the justices in special sessions in manner pro- 
vided by the Act of the session of the sixth and 
seventh years of the reign of His Majesty King 
William the Fourth, chapter ninety-six, sections 
six and seven, and all the provisions of the said 
sections shall be applicable to such appeal. 

XXXVIII. Where any waywarden of a highway '^[J^JJ 
parish of a district, or any ratepayer of such quarter 
parish, feels aggrieved in respect of the matters S^^ 

following : Wems of 

exDense 

(1.) In respect of any order of the highway board and ezpen- 
for the repair of any highway in his parish ***""» *•• 
on the ground that such highway is not 
legally repairable by the parish, or in re- 
spect of any other order of the board on the 
ground that the matter to which such order 
relates is one in regard to which the board 
have no jurisdiction to make an order ; 

(2.) In respect of any item of expense charged to 
the separate account of his parish on the 
ground that such item of expense has not in 
&ct been incurred or has been incurred in 
respect of a matter upon which the board 
have no authority by law to make any ex- 
penditure whatever ; 
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(3.) In respect of any item of ezpenditore charged 
to the district fund on the ground that such 
item of expense has not in &ct been in- 
curred, or has been incurred in respect of a 
matter upon which the board has no autho- 
rity by law to make any expenditure what- 
ever; 
(4.) In respect of the contribution required to be 
made by each parish to the district fund on 
the ground that such amount, when com- 
pared with the contribution of other parishes 
in the district, is not according to the pro- 
portion required by this Act (k) ; 
he may, upon complying with the conditions herein- 
after mentioned, appeal to the court of general or 
quarter sessions having jurisdiction in the dis- 
trict; but no appeal shall be had in respect of 
any exercise of the discretion of the board in 
matters within their discretion; and no appeal 
shall be had except in respect of the matters and 
upon the grounds hereinbefore mentioned. 

Oonditioiifl XXXIX. No appeal shall be entertained by any court 
o «pp^ q£ general or quarter sessions in pursuance of this 



jg^g^ Act unless the following conditions have been 

compHed with : 
(1.) Notice of the intention of appeal must be served 
by the appellant on the derk of the highway 
board in the case of an appeal against an 
order within two months after the order, 
and in the case of an appeal in respect of any 
item of expense or contribution within one 
month after the statement of the aooount of 
the board has been sent to each member of 
the board as hereinbefore mentioned: 
(2.) The notice must state the matter appealed 
against, and the ground of the appeal : 



(ft) Id egt, m prop o rtion to the rateable value of the pro- 
party in each puish. Sect. 32, amU, Hi^way Act, 1864, 
p. 851. 
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On the receipt of the notice the board may serve a 
counter notice on the appellant, requiring him to 
appear in person or by his agent at the next 
meeting of the board and support his appeal. On 
hearing the appellant the board may rectify the 
matter complained of, and if they do so to a rea- 
sonable extent (I), and tender to the appellant a 
reasonable sum ifor the costs of his attendance, it 
shall not be lawful for the appellant to proceed 
with his appeal. In any other case the appellant 
may proceed with his appeal, and the reasonable 
costs of his attendance on the board shall be 
deemed part of the costs of the appeal. 

XL. If at any time after notice of appeal has been Power to 
given it appears to the court of general or quarter ii^u^oo!' 
sessions, on the application of either party in the 
presence of or after notice has been given to the 
other party, that the matter in question in such 
appeal consists wholly or in part of matters of 
mere account which cannot be satisfactorily tried 
by the court, it shall be lawful for such court to 
order that such matters, either wholly or in part, 
be referred to the arbitration of one or more per>> 
sons, to be appointed by the parties, or, in case of 
disagreement, by the court ; and the award made 
on such arbitration shall be enforceable by the 
same process as the order of the court of quarter 
sessions. 

XLI. The provisions of ''The Common Law Pro- proTidonsof 
cedure Act, 1854," relating to compulsory refer- ^^^fi®^^ 
ences, shall be deemed to extend to arbitrations porated. 
directed by the court of quarter sessions ; and the 
word '' court" in the said Act shall be deemed to 
include the court of quarter sessions. 

(2) If the appellant is dissatisfied with the adjustment pro- 
posed by the board, he may proceed with his appeal to the 
quarter sessions, and the question of what was reasonable will 
be entertained by that court in dealing with the appeal. 
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Proceedings XUI. If upon the beailDg of the appeal it appears 
on appeal. ^ ^^^ court that the question in dispute involves 

an inquiry as to whether a road is or is not a 
highway repairable by ,the public, or an inquiry 
as to any other important matter of fact, the 
court may either themselves decide such ques- 
tion, or may impanel a jury of twelve disin- 
terested men out of the persons returned to serve 
as jurymen at such quarter sessions, and submit 
to such jury such questions in relation to the 
matters of fact in dispute as the court think fit; 
and the verdict of such jury, after hearing' the 
evidence adduced, shall be conclusive as to the 
questions submitted to them. 
The questions so submitted shall be in the form and 
shall be tried as nearly as may be in the manner 
in which feigned issues are ordinarily tried, and 
the court shall decide the parties to be plamti& 
and defendants in such trials. 
Subject as aforesaid, the court may, upon the hearing 
of any appeal under this Act, confirm, reverse, 
or modify any order of the highway board, or 
rectify any account appealed against. 

Costs of XLIII. If the appellant is successful, the coats shall, 

^^^^ ' xmless the court otherwise orders, be paid by the 

board, and shall be charged to the parishes within 
the jurisdiction of the board other than the parish 
to which the appellant belongs in the same pro- 
portions in which such parishes contribute to the 
common fund of the board. 
If the appellant is unsucciessful, the board, if the way- 
warden be the appellant, may charge the costs 
of the appeal to the parish to which the appel- 
lant belongs in the same manner as if they were 
expenses incurred in repairing the roads in such 
parish, and may levy the sum accordingly, and 
may carry the sum so levied to the account of 
the several parishes within the jurisdiction of the 
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board, other than the parish to which the appel- 
lant waywarden belongs, in the same manner 
as if they were expenses contributed by such 
parishes to the common fund of the board ; but if 
Sbme ratepayer other than the waywarden is the 
appellant, the court may order the costs of the ' 
appeal to be paid by such appellant; and such 
costs shall be recoverable in the same manner as 
a penalty is recovered under *' The Highway Act, 
1862." 

XLIV. Places situate in different counties, and places Jarifldictton 
situate partly in one county and partly in another in different 
county, when united in one highway district, JJattBrTiS 
shall, for all matters connected with the provi- lating to ap- 
sions of this Act relating to appeals to quarter ^^^'^ 
sessions against accounts, be deemed to be subject 
to the jurisdiction of the justices of the county in 
which the district is situate to which such places 
shall have been united by any provisional and 
final order or orders, or to which after the pass- 
ing of this Act any such district shall be declared 
to be subject by the orders constituting the same, 
in the same manner as if all such places or parts 
of places were situate in such county. 

XXVII. The clerk to every highway board shall, cierk of 
within such thirty days after the said audit (m), boLrdto 
transmit such statement to one of Her Majesty's ^atem^t to 
principal secretaries of state; and any such clerk JJJJJf*^ **' 
who shall not within the time aforesaid transmit the 
said statement to the said secretary of state, shall 
for every such offence, upon a summary conviction Penalty for 
for the same before two justices of the peace, be ^^^^ 
liable to a penalty not exceeding ten pounds. 



(m) See Highway Act, 1864, s. 36, 
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XXVIII. The secretary of state shall cause the 
statements so transmitted to be abstracted^ and the 
abstracts thereof to be laid before both Houses of 
Parliament, with the other statements in relation to 
highways required to be abstracted and laid before 
parliament by the Act of the session holden in the 
twelfth and thirteenth years of Her Majesty, chap- 
ter thirty-five («). 

XXIX. It shall be lawful for one of Her Majesty's 
principal secretaries of state to cause to be pre- 
pared such forms for such statement as he may 
from time to time deem suitable, and also from time 
to time to alter the forms for the annual statement 
prescribed by the said Act of the twelfth and thir- 
teenth years of Her Majesty, but no statement shall 
be transmitted under that Act concerning parishes 
wholly within a highway district under this Act. 

[XXX. The highway board shall, at the end of 
each quarter, deliver or send in a prepaid letter 
to the overseers of every parish an account of the 
expenses of maintaining and keeping in repair the 
highways i^ithin their respective parishes during 
the preceding quarter.] 

XXXI. All officers appointed by the highway 
board shall, as often as required by them, render to 
them, or to such persons as they appoint, a true, 
exact, and perfect account in writing under their 
respective hands, with the proper vouchers, of all 
monies which they may respectively to the time of 
rendering such accounts have received and dis- 
bursed on account or by reason of their respective 



(n) See the statate, pott. 
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offices ; and in case any money so received by any. 
such officer remains in his hands the same shall be 
paid to the board, or to such person or persons as 
they in writing under their hands empower to re- 
ceive the same ; and if any officer refuses or wil- 
fully neglects to render and give such account, or to 
deliver up such vouchers, or for the space of four- 
teen days after being thereunto required by the 
board refuses or wilfully neglects to give up to them 
or to such person or persons as they appoint all 
books, papers, writings, tools, and things in his 
hands, custody, or power relating to the execution 
of his office, it shall be lawful for any justice of the 
peace for the county where the officer so making 
default is or resides, upon application made to him 
for that purpose by or on behalf of the board, to 
make inquiry of and concerning any such default 
as aforesaid in a summary way, as well by the con- 
fession of the party as by the testimony of any cre- 
dible witness or witnesses upon oath, and by war- 
rant under his hand and seal to cause such money 
as may appear to him to be due and unpaid to be 
levied by distress and sale of the goods and chattels 
of such officer, rendering to him the overplus (if 
any), on demand, after payment of the money re- 
maining due and deducting the charges and ex- 
penses of making such distress and sale; and if 
sufficient distress cannot be found, or if it appears 
to any such justice in manner aforesaid that any 
such officer has refused or wilfully neglected to give 
such account, or to deliver up all books, papers, 
writings, tools, matters, and things in bis custody 
or power relating to the execution of his office, the 
justice shall commit him to the house of correction 
or common gaol of the county where such offender 
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is or resides, there to remain without bail until he 
gives a true and perfect account and verifies the 
same in manner aforesaid, and produces and deli- 
vers up the vouchers relating thereto, and pays the 
money (if any) remaining in his hands as aforesaid 
according to the direction of the board, or has 
compounded with the board for such money and 
paid such composition (which composition the board 
are hereby empowered to make and receive), or 
until he delivers up such books, papers, and writings, 
tools, matters, and things as aforesaid, or has given 
satisfaction to the board concerning the same ; but 
no o£Eicer who may be committed on account of his 
not having sufScient goods and chattels as afore- 
said shall be detained in prison by virtue of this 
Act for any longer time than six calendar months. 

Supplemental ProvisioM. 

toaSJJ." ** XXXII, Where in pursuance of an Act passed 
paiochisd in the twentieth year of the reign of Her present 
Majesty, chapter nineteen, and intituled '^ An Act 
for the Relief of the Poor in Extra-parochial Places," 
any place is declared to be a parish, or where over- 
seers of the poor are appointed for any place, such 
place shall for the purposes of this Act be deemed 
to be a parish separately maintaining its own high- 
ways; and where in pursuance of the same Act 
any place is annexed to any adjoining parish, or to 
any district in which the relief of the poor is admi- 
nistered under a local Act, such place shall for the 
purposes of this Act be deemed to be annexed to 
such parish or district for the purposes of the main- 
tenance of the highways, as well as for the purposes 
in the said Act mentioned. 
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(From " Highnmf Jctj 1864.") 

IX. The justices in petty sessions may appoint over- Po'^*' of 
seers, or otherwise deal with any extra-parochial i^n^^vo- 
place with a view to constituting it a highway ^^ p****** 
parish Or part of a highway parish, in the same 
manner as the justices may deal with such 
place for the purpose of constituting it a place or 
part of a place maintaining its own poor, in pur- 
suance of the powers for that purpose given by 
the Act of the twentieth year of the reign of her 
present Majesty, chapter nineteen. 

XXXIII, Where part of a parish is not conti- P«>^"5on 

*^ * for outlying 

guous to the parish of which it is a part, such out- JJJ^' 
lying part may at the discretion of the justices 
be annezed to a district, and, when so annexed, it 
shall, for all the purposes of the Highway Acts, be 
deemed to be a parish separately maintaining its 
own highways, 

XXXIV. Where any highway which any body EzpenMs of 
politic or corporate or person is liable to repair by u^ays 
reason of tenure of any land, or otherwise howso- Z7e^Zm 
ever, shall be adjudged {o) in the manner provided {J^JUS^^ 
by the principal Act to be out of repair, the high- JJjJJJ^ 
way board of the district in which such highway is 
situate may, if they see fit, direct their surveyor to 

repair the same, and the expenses to be incurred in 
such repair shall be paid by the party liable to 
repair as aforesaid ^ and it shall be lawful for any 



(o) By Highway Act, 1864, s. 23, the followiiig words 
are to be eonatraed as if the words were sabstitated, ^ in man. 
ner provided by the Highway Act, 1862, to be out pf repair." 

N 2 
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jastice, upon the application of any person autho- 
rized in this behalf by the highway board, to sum- 
mon the party liable to pay such expenses to appear 
before two justices at a time and place to be named 
in such summons, and upon the appearance of the 
parties, or in the absence of either of them, it shall 
be lawful for such justices to hear and determine 
the matter, and make such order, as well as to costs 
or otherwise, as to them may seem just. 

repairable XXXV. Where any person or corporation is liable, 
ratioM U' by reason of tenure of lands or otherwise, to repair 

nura may •' ' * 

be made any highway situate in a highway district, the per- 
theparifh(i»). son or Corporation (^) so liable may apply to any 
justice of the peace for the purpose of making such 
highway a highway to be repaired and main- 
tained by the parish in which the same is situate ; 
and such justice shall thereupon issue summonses 
requiring the waywarden of such parish, the dis- 
trict surveyor, and the party so liable to repair such 
highway as aforesaid, to appear befor^e two or more 
justices in petty sessions assembled, and the jus- 
tices at such petty sessions shall proceed to examine 
and determine the matter, and shall, if they think 
fit, make an order under their hands that such 
highway shall thereafter be a highway to be there* 
after repaired and maintained by the parish, and 
shall in such order fix a certain sum to be paid by 
such person or corporation to. the highway board of 



{p) Compare Highway Act, 1885, b. 62. 

{q) By Highway Act, 1864, a. 24, the highway board 
also may apply for the pnrpose of making such highway a 
highway to be repaired and maintained by the pariah in 
which the lame is sitaate, and upon such application being 
made, the same proceedings may be had as upon the applica- 
tion of the person or corporation liable to repair the aaina* 
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the district^ in iiill discharge of all claims there- 
after in respect of the repair and maintenance of 
mich highway ; and in default of payment of such 
sum the board may proceed for the recovery thereof 
in the same manner as for the recovery of penal- 
ties or forfeitures recoverable under this Act : pro- 
vided always^ that when the sum so fixed to be paid 
in fiill discharge of all claims thereafter in respect 
of the repair and maintenance of such highway ex- 
ceeds fifty pounds, the same, when received, shall 
be invested in the name of the highway board of 
the district in some public government securities, 
and the interest and dividends arising therefrom 
shall be applied by such board towards the repair 
and maintenance of the highways within the parish 
in which such highway is situate ; but when such 
sum does not exceed fifty pounds the same or any 
part thereof, at the discretion of such highway 
board, shall from time to time be applied by such 
board towards the repair and maintenance of the 
highways within such parish: prpvided that any 
person aggrieved by any order of justices made in 
pursuance of this section may appeal to a court 
of general or quarter sessions holden within four 
months from the date of such order; but no such 
appeal shall be entertained unless the appellant has 
g^ven to the other party to the case a notice in 
writing of such appeal, and of the matter thereof, 
within fourteen days after such order, and seven 
clear days at the least before such sessions, and has 
entered into a recognizance, with two sufficient 
sureties, before a justice of the peace, conditioned 
to appear at the said sessions, and to try such ap- 
peal, and to abide the judgment of the court there- 
upon, and to pay such costs as may be by the court 
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awarded; and upon such notice being given, and 
snch recognizance being entered into, the court at 
such sessions shall hear and determine the matter 
of the appeal, and shall make such order thereon, 
with or without costs to either party, as to the court 
may seem meet : 

From and after the making of such order by the 
justices, or by the court on appeal, as the case may 
require, such highway shall be repaired in Hke 
manner and at the like expense as highways which 
a parish is liable to repair. 

ProTifionas XXXVI. Where the inhabitants of any parish 

as to roads . j t 

laid out. are desirous of undertaking the repair and main- 
tenance of any driftway (r), or any private carriage 
or occupation road, within their parish, in return for 
the use thereof, the district surveyor may, at the 
request of the inhabitants of such parish assembled 
in a vestry duly convened for the purpose, and with 
the consent in writing of the owner and the occupier 
of every part thereof, apply to the justices in petty 
sessions to declare such driftway or road to be a 
public highway to be repaired at the expense of the 
parish ; and upon such application being made, it 
shall be lawful for the justices to declare the same 
to be a public carriage road to be repaired at the 
expense of the parish. 

surreyor of XXXVII. No toU shall be demanded by virtue 

board ex- of any Act of Parliament on any turnpike road from 

turnpike the survcyor of a highway board when executing or 

proceeding to execute his duties as such surveyor, 

and all provisions applicable to the exemptions in 

the Act of the third year of King George the 

(r) See Iiitrodaction,p. 1. 



26 & 26 VICTORIA, Cap. 61. 271 

Fourth, chapter one hundred and twenty-six, shall 
apply to the case of the exemptions conferred by 
this enactment 

XXXVIII. No justice of the peace shall act as^j^SSon 
such in any matter in which he has already acted as »f justiees. 
a member of the highway board, and in which the 
decision of such board is appealed against. 



{From " Highway Act, 1864.") 

XLVI. The Justices assembled in petty sessions at Justices in 
their usual place of meeting may exercise any ^ imTeuum" 
jurisdiction which they are authorized under the ^,^^™i'5j 
Highway Acts or any of them to exercise in sessions, and 
special sessions ; and no justice of the peace shall be aUedTby 
disabled from acting as such at any petty or special S!*"*f?f *?; 
or general quarte!r sessions in any matter merely way board, 
on the ground that he is by virtue of his office a 
member of any highway board complaining, in- 
terested, or concerned in such matter, or has acted 
as such at any meeting of such board. 

XXXIX. Any highway district formed under Power to 
this Act may from time to time be altered by the ^'dis^^* 
addition of any parishes in the same or in any *^*^' 
adjoining county, or the subtraction (*) therefrom of 
any parishes, and new highway districte may be 
formed by the union of any existing highway dis- 
tricts in the same or in any adjoining county, or 
any parishes forming part of any existing highway 



(«) By Highway Act, 1864, s. 14, this is extended to the 
separation of any townships, tithings, hamlets, or places 
separately maintaining their own highways, which may have 
been consolidated by any previous oider of justices, and to an 
alteration in the number of waywardens in any parish. 
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districts, or any highway district may be dissolved ; 
but any such alteration of existing districts, or for- 
mation of new districts, or dissolution of any dis- 
trict, shall be made by provisional and final orders 
of the justices; and all the provisions of this Act 
with respect to the formation of highway districts 
and provisional and final orders of justices, and the 
notices to be given of and previously to the making 
of such orders, and all other proceedings relating 
to the formation of highway districts, shall, in 
so far as the same are applicable, extend to such 
alteration of existing or formation of new districts, 
or dissolution of districts, as is mentioned in this 
section ; and in addition thereto provision shall be 
made, if necessary, in any orders of justices made 
under this section for the adjustment of any matters 
of account arising between parishes or parts of dis- 
tricts in consequence of the exercise of the powers 
given by this section. Where any parish is added 
to or any district united with any district in another 
county, the final order of the justices of the county 
in which such parish or district is situate shall not 
be confirmed by them until they shall have received 
the approval (t) of their provisional order for such 
addition or union from the justices of the county in 
which the district is situate to or with which such 
addition or union is to be made. Where any high- 
way district is dissolved, or where any parish is 
excluded from any highway district, the highways 
in such district or parish shall be maintained, and 
the provisions of the principal Act in relation to the 



(0 TbiB approval must be testified by proviBional and final 
orders of the justices of the first-mentioned county. High* 
way Aety 1S64, s. 14, p. 973. 
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election of surveyors and to all other matters shall 
apply to the said highways, in the same manner as 
if such highways had never been included within 
the limits of a highway district. 



{From « Highway Jot, 1864.") 

Xy. Where after the formation of an high^ray district, Af to the 
an application is made by any parish in that dis- ^SaL ap- 
trict to any court of general or quarter sessions, J**y*°J^ ** 
praying that the said parish may be removed ftom one 
from that district, all costs incidental to or conse- ^aSer.*** 
quential on such application and the removal of 
the said parish shall, unless the court otherwise 
directs, be paid by the parish that has made the 
application in such manner as the said court 
may direct. The amount of such costs shall be 
raised in the same manner as if they were ex- 
penses incurred in maintaining and keeping in 
repair the highways of that parish. 

XIV. The approval of the justices of any county to AtoendnwBt 

. . 1 1 J 1 x-L • x^ -of sect. 8© of 

any provisional order made by tne justices ox Highway 
another county affecting any place in such first- ^^ ^^^* 
mentioned county, in pursuance of the thirty- 
ninth section of the " Highway Act, 1862,'^ shall 
be testified by provisional and final orders of Ihe 
justices of the said first-mentioned county. 
The powers conferred on justices by the thirty-ninth 
section of the <' Highway Act, 1862,'^ shall be 
deemed to extend to the separation of any town- 
ships, tithings, hamlets, or places separately 
maintaining their own highways which may have 
been consolidated by any previous order of the 
justices, and to an alteration in the niunber of 
waywardens of any parish. 

XL. If any highway board make default in hold- FiroTiiion in \ 
ing its first meeting in pursuance of this Act, such luiwt of 

N 3 
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hoAdflnt ^<>&f d shall not thereupon become disqualified from 
meeting. actings but the justices in general or quarter sessions 
shall; on the application of any persons liable to 
pay highway rates within the district; make such 
order as they think fit for the holding of such board 
at some other time, and any order so made shall be 
deemed to be an order capable of being removed 
into the Oourt of Queen's Bench, in pursuance of 
the Act passed in the session holden in the twelfth 
and thirteenth years of the reign of her present 
Majesty, chapter forty-five, and may be enforced 
accordiDgly, and the costs of any application to 
the coilrt of quarter sessions in pursuance of this 
section shall be defrayed out of the district fund of 
the board. 

BeftnratioB XLI. Any parish or part of a parish included in 
adopi Local a highway district may adopt the Local Govern- 
GovOTiment ment Act(^) in the same manner and under the 
circumstances in and under which it might have 
adopted the same if it had not been included in such 
district; and upon such adoption being made such 
parish or part of a parish shall cease to form part of 
such district, subject nevertheless to the payment 
of any contribution that may at the time of such 
adoption be due from such parish or part of a parish 
to the highway board. 

{From « Highway Act, 1864.'') 

of notioM *^* XXVI. Any notice in respect of which no other mode 
i«aed by of Service is provided by the highway board in 

hMoSa^ pursuance of powers in that behalf conferred on 

{t) See mode of adopting^ the Local Go?ernment Act, 81 & 
22 Vict. o. 98, Appendix. 



1 
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them, and any precept^ summons, or order issaed 
by the highway board^ may be served, — 
By delivery of the same personally on the party 

required to be served ; or 
By leaving the same at the usual or last known 

place of abode of such party as aforesaid ; or 
By forwarding the same by post as a prepaid letter 
addressed to the usual or last known place of 
abode of such party. 
In proving service of a document by post it shall be 
sufficient to prove that the document was properly 
directed, and that it was put as a prepaid letter 
into the post office ; and in serving notice on the 
overseers or the waywardens (if more than one) 
of any parish, it shall be sufficient to serve the 
same on any one of such officers in a parish (u). 

Application of Principal Act, 

XLII. The following regulations shall be ob- conftmetioH 
served with respect to the construction of the prin- Act wd S?» 
cipal Act and this Act : ^^* 

1. This Act shall be construed as one with the 

principal Act so far as is consistent with the 
provisions of this Act (v) : 

2. The ninth section of the principal Act, 

whereby it is enacted that a surveyor may 
be appointed by the inhabitants of a parish 
with a salary^ shall not apply to any parish 
within any district formed under this Act : 

3. The tenth section of the principal Act^ 

whereby it is enacted that the surveyor or 

(u) See as to service of sammons, notice, &c., upon the 
board, Highway Act, 1862, s. 42, paragraph 6. 

(o) By Highway Act, 1864, s. 2, that Act is, so far as is 
consistent with the tenor thereof, to be construed as one with 
the << Highway Act, 1862." 
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snr^rejorB at the time of passing his or their 
accounts as therein mentioned shall deliver 
to the jostices a statement in writing of the 
name and residence of the person or persons 
appointed to sacceed him or them as a sur- 
veyor or surveyors, shall not apply to any 
parish within any district formed under this 
Act: 
4. The thirteenth, fou^enth, fifteenth, six- 
teenth, and seventeenth sections of the 
principal Act, providing for the formation 
of parishes into districts, and the eighteenth 
and nineteenth sections of the principal 
Act, providing for the appointment of a 
hoard in large parishes, shall not apply to 
any parish within any district formed under 
this Act: 

5. The penalty imposed by section twenty of the 

principal Act on the surveyor for neglect of 
duty shall not apply to a highway board 
constituted under this Act : 

6. Any summons or notice, or any writ or any 

proceeding, at law or in equity, requiring to 
be served upon the board, may be served 
by the same being left at or transmitted 
through the post in a prepaid letter directed 
to the office of the board, or being given 
personally to the district surveyor or clerk 
of the board (w) : 

7. The thirty-fifth section of the principal Act, 

whereby it is provided that the ratepayers 
of any parish may divide amongst them- 



(w) See as to service of DOtices, sammonses, precepts, &c« 
itsaed by the board, Highway Act, 1894, s. 26, p. 274. 
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selves the carriage of materials in manner 
therein mentioned, shall not apply to any 
parish within any district formed under this 
Act: 
8. The thirty-ninth, fortieth, forty-third, forty- 
fourth, and forty-fifth sections of the prin- 
cipal Act relating to the accounts of sur- 
veyors shall not apply to the highway 
board of any district formed under this 
Act. 



XLIII. On the formation of a highway dis- Bei«tiTe 
trict the following regulations shall be enacted outgoiD? 
with respect to the surveyors and the highway m? ul^war 
board:— ^»^- 

1. No surveyor shall be appointed under the 

principsd Act for any parish within such 
district : 

2. The outgoing surveyor of every parish within 

the district shall continue in office until 
seven days after the appointment of the 
district surveyor by the highway board of 
the district of such outgoing surveyor, and 
no longer; and he may recover any high- 
way rate made and then remaining unpaid, 
in the same manner as if this Act had not 
been passed, and the money so recovered 
shall be applied, in the first place, in re- 
imbursing any expenses incurred by him as 
such surveyor, and in dischai^ng any debts 
legally owing by him on account of the 
highways within his jurisdiction, and the 
sufplus (if any) shall be paid by him to 
the treasurer of the highway board; and 
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ProTisloitf 
of prindpid 
Act to btt 
applicable to 
highways 
under local 
orpenonal 
Aeti. 



he shall be entitled to receive from the 
highway board any sum (not exceeding 
five pounds) (x) which on the allowance of 
his accounts shall be found due to him 
as such surveyor after the collection and 
expenditure of the whole of the highway 
rate made in such parish during the last 
year: 

S. The highway board shall, for the purposes of 
the principal Act, except that of levying 
highway rates, be deemed to be the suc- 
cessor in office of the surveyor of every 
parish within the district. 

XLIY. All the provisions of the principal Act 
for widening, diverting, and stopping up high- 
ways shall be applicable to all highways which 
now are or may hereafter be paved, repaired, or 
cleansed under or by virtue of any local or per- 
sonal Act or Acts of Parliament, or which may 
be situate within the limits of any such Act or 
Acts, except highways which any railway com- 
pany, or the owners, conservators, commissioners^ 
trustees, or undertakers of any canal, river, or 
inland navigation, are liable by virtue of any Act 
of Parliament relating to such railway, canal, river, 
or inland navigation to make, maintain, repair, or 
cleanse. 



Provisions 
for discon- 
tlnaance of 



{From " Highway Act, 1864.'') 

XXI. When any highway board consider any high- 
way unnecessary for public use, they may direct 



(x) By Highway Act, 1864, s. 28, this section is to be 
construed as if the words ''not exceeding five pounds" 
omitted. 
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the district surveyor to apply to two justices to mainteiMnoe 
▼iew the same, and thereupon the like proceedings ^||[^^~ 
shall be had as where application is made under the ^^7<- 
" Highway Act, 1836," (y) to procure the stop- 
ping up of any highway, save only that the order 
to be made thereupon, instead of directing the 
highway to be stopped up, shall direct that the 
same shall cease to be a highway which the 
parish is liable to repair, and the liability of the 
parish shall cease accordingly ; and for the purpose 
of such proceedings under this enactment, such 
variation shall be made in any notice, certificate, 
or other matter preliminary to the making of such 
order as the nature of the case may require : Pro- 
vided, that if at any time thereafter, upon applica- 
tion of any person interested in the maintenance 
of such highway, after one month's previous 
notice in writing thereof to the clerk of the high- 
way board for the district in which such highway 
is situated, it appear to any court of general or 
quarter sessions of the peace that from any change 
of circumstances since the time of the making of 
any such order as aforesaid under which the lia- 
bility of the parish to repair such highway has 
ceased the same has become of public use, and 
ought to be kept in repair by the parish, they 
may direct that the liability of the parish to re- 
pair tiie same shall revive from and after such 
day as they may name in their order, and such 
liability shall revive accordingly as if the first- 
mentioned order had not been made ; and the said 
court may by their order direct the expenses of 
and incident to such application to be paid as they 
may see fit. 

XLV. Whereas there are in certain boroughs in snabunf 
England and Wales roads and highways that are ^f^^J^ 

{y) Highway Act, 1835, s. 84, &c. 
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boroughs to now and have heretofore been repaired by the in- 
roads and habitants of the several parishes or townships within 
and to^appiy which such roads and highways are situated, and 
tiSl^rapair. "^^^ ^^ Contribute and pay to the general rates 
levied for the repair of the public streets, roads, and 
highways maintained and kept in repair by the 
council of such boroughs, by reason whereof a great 
burthen is imposed upon the ratepayers of the said 
parishes and townships ; and it being doubtful 
whether the council of such boroughs^ have the 
power to adopt such parish roads and highways, or 
to apply the rates collected in such boroughs in re- 
pairing the same : be it enacted^ that it shall and 
may be lawful for the council of every such borough 
in England and Wales, upon the petition of the 
majority of the ratepayers of such parishes or town- 
ships present at a public meeting^ duly convened, to 
adopt all or any of such parish roads and highways 
as the council shall in its discretion consider ad- 
visable, and to apply the rates levied and collected by 
the said council for the repair of the public streets, 
roads, and highways within such borough in repair- 
ing and maintaining such parish roads and high- 
ways : provided always, that it shall be competent 
for such council, previous to adopting such parish 
roads and highways, to require the provisions con- 
tained in any local Act applying to the public 
streets, roads, and highways of such borough to be 
complied with. 

Distriet XLVI. No persou through whose land a high- 

boBid^mar way passes, which is to be repaired by the parish, 
i!SXwnen shdl becomc liable for the repair of such highway 
fenmTwith- ^y erecting fences between such highway and the 
oat incurring adjoining Iftud, if such fences are erected with the 
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oonsent in writing of the highway board of the dis- ^^^^'^,^ 
trict within which such highway is situate in the ways (a). 
case of a place within the jurisdiction of a highway 
boardy and in the case of any other place with the 
consent of the surveyor or other authority having 
jurisdiction over the highway. 

XLVIL All penalties under this Act, and all Baooray or 
monies recoverable as penalties^ may be recovered ^^^ 
summarily before any two or more justices in the 
manner directed by the Act of the session of the 
eleventh and twelfth years of her present Majesty, 
chapter forty-three, and any Act amending the 
same; but where any sum adjudged to be paid 
under this Act in respect of such penalties or monies 
exceeds five pounds, an appeal may be had by any 
parson aggrieved to a court of general or quarter 
sessions in manner provided by the one hundred 
and tenth section of the Act passed in the session 
holden in the twenty-fourth and twenty-fifth years 
of the reign of her present Majesty, chapter ninety- 
six, intituled '^ An Act to oonsoUdate and amend 
the Statute Law of England and Ireland relating to 
Larceny and other similar Ofiences (()." 



8 



ia) See Introdnctioii^ p. 16« 
h) By 24 & 25 Vict o. 96, b. 110, ** in aU oases where 
the sum adjadged to be paid on any sammary conTiotion 
shall exceed five pounds, or the imprisonment aiyndged shall 
exceed one month, or the conviction shall take place before 
one Justice only, any person who shaU think himself aggrieved 
by any sneh conviction may appeal to the next cenrt of general 
or quarter sessions which shall be holden not less than twelve 
days after the day of snch conviction for the county or place 
wher^ the cause of complaint shall have arisen ; provided, 
that such parson shall give to the complainant a notice in 
writing of such appeal, and of the cause and matter thereof, 
within three days after such conviction, and seven clear days 
at the least before such sessions, and shall also either remain 
in custody until the sessions, or shall enter into a recognizance, 
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[The foUowing schedule is repealed so far as relates to 
the proceedings of highway boards, which are hereafter 
to be subject to the regulations prescribed by the recent 
statute, Highway Act, 1864.] 

Schedule. 

Proceedings of Highway Boards. 

(1.) The board shall meet for the despatch of business, and 
shall from time to time make such regulations with re- 



with two sufficient sureties, before a justice of the peace, 
eonditioned personally to appear at the said sessions and to 
try such appeal, and to abide the judgment of the court there- 
upon, and to pay such costs as shall be by the court awarded ; 
or if such appeal shall be against any conviction, whereby 
only a penalty or other sum of money sball be adjudged to be 
paid, shall deposit with the clerk of the convicting justice 
such a sum of money as such justice shall deem to be sufficient 
to cover the sum so adjudged to be paid, together with the 
costs of the conviction and the costs of the appeal; and upon 
such notice being given, and such recognizance being entered 
into, or such deposit being made, the justice before whom 
such recognizance shall be entered into, or such deposit shall 
be made, sball liberate such person if in custody ; and the 
court at such sessions shall hear and determine the matter of 
the aippeal, and shall make such order therein, with or without 
costs to either party, as to the court shall seem meet, and in 
case of the dismissal of the appeal or the affirmance of the 
conviction shall order and adjudge the offender to be punished 
according to the conviction, and to pay such costs as shall be 
awarded, and shall, if necessary, issue process for enforcing 
such judgment ; and in any case where after any such deposit 
shall have been made as aforesaid the conviction shaU be 
affirmed, the court may order the sum thereby aiQ udged to be 
paid, together with the costs of the conviction and the coats of 
the appeal, to be paid out of the money deposited, and the re- 
sidue thereof, if any, to be repaid to the party convicted ; and 
in any case where aifter any such deposit the convictfon shall 
be quashed, the court shall order the money deposited to be 
repaid to the party convicted ; and in every case where any 
conviction shall be quashed on appeal as aforesaid the clerk ii 
the peace, or other proper officer, shall forthwith endorse on 
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speet to the snmmoning, notice, place, manBgement 
and adjournment of such meetingB, and generally with 
respect to the tngnsaction and management of business, 
including the quorum at meetings of the board, as they 
think fit, subject to the following conditions : — 

(a) The first meeting shall be held at the time and place 
fixed by the order of the justices in that behalf (e) : 

(b) Not less than four ordinary meetings shall be held in 
each period of tweWe months : 

(e) An extraordinary meeting may be summoned at any 
time on the requisition of three members of the 
board addressed to the clerk of the board : 

(d) The quorum to be fixed by the board shall consist of 
not less than three members : 

(e) All questions shall be decided by a majority of TOtes 

of the members present (d) : 
(/) The names of the members present as well as of 
those Toting upon each question, shall be re- 
corded. 

(2.) The board shall, at their first meeting, and afterwards 
from time to time at their first meeting after each 
annual appointment of members of the* board, as 
hereafter mentioned, appoint one of their members 
to be chairman and one other of their members to 
be a Tice-chairman for the year following such 
choice. 

(3.) If any casual vacancy occur in the office of chairman 
or vice-chairman, the board shall, as soon as thej 
conveniently can after the occurrence of such vacancy, 
choose some member of their number to fill such 
vacancy ; and every such chairman or vice-chairman 
so elected as last aforesaid shall continue in office so 
long only as the person in whose place he may 
be so elected would have been entitled to continue 
if such vacancy had not happened. 

(4.) If at any meeting the chairman is not present at the 
time appointed for holding the same, the vice-chair- 
man shall be the chairman of the meeting, and if 
neither the chairman nor vice-chairman shall be pre- 
sent then the members present shall choose some one 
of their number to be chairman of such meeting. 



the conviction a memorandum that the same has been so 
quashed ; and whenever any copy or certificate of such con- 
viction shall be made, a copy of such memorandum shall be 
added thereto, and shall be sufficient evidence that the con- 
viction has been quashed in every case where such copy or 
certificate would be sufficient evidence of such conviction," 
{c) See sect. 40. 
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(5.) In eaie of an equality of votes at any meeting, the 
chairman for the time being of snch meeting shall 
haTe a aeoond or casting vote. 

(6.) All orders of the board for payment of money, and all 
precepts issued by the board, shall be signed by 
the chairman for the time being of the meeting, 
and two other members of the bmird, and coanter- 
sig^ed by the clerk. 

Fork (A.) 

NoTiCB is hereby given, that at the court of general 
or quarter sessions to be held on the — — day of -^- a pro- 
posal will be made to divide the county of Lincoln into 
highway districts [or to duride the parts of Holland, in the 
county qf JAncoln, into highway districts, or to constitute 
the county of Rutland a highway district , or to constitute 
the parishes of Afford, Castle Carey, and Lodngton, in the 
cswnty ^f Somerset, a highway district^. 



Fork (B.) 

Whbrbas at a court of general or quarter sessions, held on 

the — — ^ day of last, a proTisional order was made in the 

words following; that is to say, [here set out the procisUmal 
arderJ] 

Notice is hereby given, that the confirmation of the said pro- 
visional order by a final order will be taken into consideration 
by the justices at the court of general or quarter sessions to be 
held on the day of next. 
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(From " Hi^hmoff Act, 1864.") 

FIRST SCHEDULE. 

Proceedings of Highway Boards. 

(1.) The board shall meet for the despatch of busi- 
ness, and shall from time to time make such 
regulations with respect to the summoning, 
notice, place, management, and adjournment 
of such meetings, and generally with respect 
to the transaction and management of busi- 
ness, including the quorum at meetings of the 
board, as they think fit, subject to the fol- 
lowing conditions: 
(a) The first meeting after the formation of the 
district shall be held at the time and place 
fixed by the order of the justices in that 
behalf; 
(h) One ordinary meeting shall be held in each 
period of four months, and of such meet- 
ings one shall be held on some day between 
the seventh and fourteenth days of April ; 
(e) An extraordinary meeting may be summoned 
at any time, on the requisition of three 
members of the board, addressed to the 
clerk of the board ; 

(d) The quorum to be fixed by the board shall 

consist of not less than three members ; 

(e) Every question shall be decided by a majority 

of votes of the members voting on that 
question ; 
(/) The names of the members present at a 
meeting shall be recorded. 
(2.) The board shall at the first meeting, and after- 
wards from time to time at their first meeting 
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after each annual appointment of members 
of the board as hereafter mentioned, appoint 
one of their members to be chairman and one 
other of their members to be a vice-K^hairman 
for the year following such choice. 

(3.) If any casual vacancy occur in the office of 
chairman or vice-chairman, the board shall, 
as soon as they conveniently can after the 
occurrence of such vacancy, choose some 
member of their number to fill such vacancy ; 
and every such chairman or vice-chairman 
60 elected as last aforesaid shall continue in 
office so long only as the person in whose 
place he may be so elected would have been 
entitled to continu^ if such vacancy had not 
happened. 

(4.) If at any meeting the chairman is not present 
at the time appointed for holding the same, 
the vice-chairman shall be the chairman of 
the meeting ; and if neither the chairman 
nor vice-chairman shall be present, then the 
members present shall choose some one of 
their number to be a chairman of such 
meeting. 

(5.) In case of an equality of votes at any meeting 
the chairman for the time being of such 
meeting shall have a second or casting vote. 

(6.) All orders of the board for payment of money, 
and all precepts issued by the board, shall be 
deemed to be duly executed if signed by two 
or more membere of the board authorized to 
sign them by a resolution of the board, and 
countersigned by the clerk ; but it shall not 
be necessary in any legal proceeding to prove 
that the members signing any such order or 
precept were authorized to sign them, and 
such authority shall be presumed until the 
contrary is proved. 
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(From « Highway Act, 1864.") 

SECOND SCHEDULE. 

Forms. 

Form of Mortgage, 

The highway board of the district, in considera- Kote.— 5«f 

tion of pounds paid to the treasurer of the ^J«» «> of 

said board by A. B., of ^— , assigns unto the Note.— 
said A. B., his executors, administrators, and ^J^ ^^ 
assigns, such proportion of the highway rates '^^^ p^w 
leviable in the highway parish or parishes oituhigh- 

[name the parishes] as the said sum of mam^ned 

pounds bears to the whole sum borrowed on the ^* «/ p<>^ 
credit of the said rates, to hold to the said A. B., teet'.^ of 
his executors, administrators, and assigns, until ^^{^_ 

the said sum of pounds, with interest at the Bighway 

rate of pounds per centum per annum, is mean$ every 

xiaid parieh that 

" separately 

The interest on this mortgage will be paid at , qu returns a 

the day and days of , in every year, ^j^!! 

The principal will be paid at , on the day JJJ*]^^ 

of — . board. See 

Given under our corporate seal this day of , 2^.* 

18—. ' 

Vote. — The mortgage must be under the corporate 
seal of the board, and duly stamped. See 
Commissioners Clauses Act, 10 Viet, c, 
16, s, 75. 



Transfer of Mortgage by Indorsement, 

The within-named A. B., in consideration of the sum 
of — pounds paid to him by C. D., of , 
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hereby taransfers to the said C. D., his executors, 
administrators, and assigns, all his interest in the 
monies secured by the within-written mortgage 
and in the within-named rates. ' 
In witness whereof the said A. B. has hereunto set his 
hand and seal this — — day of -, 18 — . 

Note. — The transfer must be under eeal and d«2y 
etamped. See eectum 11 of Commusionen 
Clauses Act, 10 Vict, c. 16. 



r 
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27 & 28 VicToniA, Cap. 101. 

An Act to amend the Act for the better Manage- 
ment ofHighwat/s in England. 

[29th July, 1864.] 

Whereas it is expedient to amend an Act passed 
in the session holden in the twenty-fifth and twenty- 
sixth years of the reign of her present Majesty, 
chapter sixty-one, and intituled '^An Act for the ss Ac 26 vict. 
better Management of Highways in England :'' Be 
it enacted by the Queen's most excellent Majesty, . 
by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this pre- 
sent parliament assembled, and by the authority of 
the same, as follows : 



PrelimtTiary, 

minary, 

I* The Acts hereinafter mentioned may be cited shorttitie* 
for all purposes by the short titles following j that ac2.**^''*^ 
is to say, 

The Act passed in the session of the fifth and 
sixth years of the reign of £ing William the 
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Fourth, chapter fifty, and intituled ^^ An Act 
to consolidate and amend the Laws relating to 
Highways in that Part of Great Britain called 
England," by the short title of the " Highway 
Act^ 1835 : " 

The said Act passed in the session of the twenty- 
fifth and twenty-sixth years of the reign of 
her present Majesty, chapter sixty-one, by the 
short title of the " Highway Act, 1862 :" 

This Act by the short title of the " Highway 
Act, 1864." 

All the above-mentioned Acts and any Acts 
passed or to be passed amending the same shall be 
included under the short title of ''The Highway 
Acts (a)." 

^J*^ II. This Act, so far as is consistent with the 

nuul be eon- 

■traedwith tenor thereof, shall be construed as one with the 

26 &96 Vict. ^^ jj.gj^^^y ^^^^ ^8g2 (J);» 

S^TOor" ^^^' " -^^^^ ^^^ parish" shall mean a place that 
jf J pjriaV separately maintains its own poor : 
puiib," '' Highway parish " shall mean a place that after 

rate," and the constitution of a highway district separately 



" eoonty." 



maintains its own highways, and is entitled to re- 
turn a waywarden or waywardens to the highway 
board of the district : 

" Highway rate " shall include any rate, whether 
poor rate or not, out of the produce of which monies 
are payable in satisfaction of precepts of a highway 
board: 

''County" shall include any division of a county 
that has a separate county treasurer (e). 

(a) See ante, p. 213. (6) Id. p. 214. (c) Id. p. 215. 
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Amendments ae to Orders of Justuses. AmenH' 

ment9 at to 

IV. Where more highway districts than one are J^^^ 
comprised in any order of justices, whether provi- ^^^^^ 
sional or final, and whether made before or after ment of we- 

tion 6 of 

the passing of this Act, the formation of each of HighwajAct 
such districts is to be deemed independent of the 
formation of any other district, and the order shall 
for all purposes be construed and take effect as if a 
separate order had been made in respect of each 
district; and any variation in a provisional order 
altering the parishes in any one or more districts 
comprised in that order shall make that order pro- 
visional only as to the particular district or districts 
in which the alterations are made, and not as to 
any other district or districts included in the same 
order (rf). 

V. Any parish, township, tithing, hamlet, or certain 
other place having a known legal boundary in deemed 
which there are no highways repairable at the ex- nteiy mS^'- 
pense of the place, or in which the highways are Sin*wgh- *' 
repaired at the expense of any person, body politic ''*^*' 

or corporate, by reason of any grant, tenure, limi- 
tation, or appointment of any charitable gift, or 
otherwise howsoever than out of a highway rate 
or other general rate, shall, for the purposes of the 
Highway Acts, be deemed to be a place separately 
maintaining its own highways. 

Where part of a parish is, in pursuance of the 
Local Government Act, 1858, Amendment Act, 
1861, section 9, treated as forming part of a district 
constituted under the Local Government Act, 1858, 
for all purposes connected with the repair of high- 
est) See ante, p. 221. 

o2 
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ways and the payment of highway rates, but for no 
other purpose, such part shall, for the purposes 
of the Highway Act, 1862, and this Act, h^ 
deemed to be a place separately maintaining its 
own highways* and capable of being included in a 
highway district, without requiring the consent of 
the local board to be given. 

Where the highways of one part of a parish are, 
in pursuance of a private Act of Parliament, re- 
pairable out of a different rate from that out of 
which the highways of the other part are repair- 
able, each of such parts shall, for the purposes of 
the Highway Acts, be deemed to be a place sepa- 
rately maintaining its own highways (a). 

^S^oiT VI. There shall be repealed so much of the fifth 
fflsOT?^ section of the Highway Act, 1862, as provides 
pcMjJed, and that, " whcu it is proposcd that only part of a 
^utoM county shall be divided into a highway district, not 
less than two out of the five justices making such 
proposal shall be resident in the said district ;" and 
in lieu thereof be it enacted, that when it is pro- 
posed that only part of a county is to be consti- 
tuted a highway district, not less than two out of 
the five justices making such proposal shall be re- 
sident in the said district, or acting in the petty 
sessional division in which such district or some 
part thereof is situate (b). 

Amend- VII. The powcr givcu by the seventh section of 

tion 7 of " " The Highway Act, 1862," of combining town- 
A^ofiMs ships, tithinsrs, hamlets, or places separately main- 
SL^^^ tainhg thek own highways, and situate i^ a poor 
towndupi, jj^^ parish, shall extend to combining any two or 
more of such townships, tithings, hamlets, or places, 



(a) See ante, p. 216. (b) Id p. 218. 
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and any combination so fonned shall for all the 
purposes of the Highway Acts be deemed to be a 
highway parish. 

Where a township, tithing, hamlet, or otiier place 
separately maintaining its own highways is situate 
in two or more poor law parishes, each part of such 
township, tithing, hamlet, or other place may be 
combined with the parish in which that part is 
situate. 

The justices may, by their provisional and final 
order, declare that any poor law parish within their 
jurisdiction, or residue of a poor law parish, after 
excluding such part, if any, as is prohibited by the 
" Highway Act, 1862," either wholly or without 
the consent of the governing body, from being in- 
cluded in the highway district, shall henceforward 
become a highway parish ; and upon such declara- 
tion being made such poor law parish, or residue 
of a poor law parish, shall theresiter be a highway 
parish entitled to return a waywarden or waywar- 
dens to the highway board of the district in which 
it is included; and no rate shall be separately 
levied for the maintenance of the highways, and 
no separate waywardens be elected in any town- 
ship, tithing, hamlet, or other subdivision of such 
poor law parish or residue of a poor law parish. 

Where, previously to the passing of the provi- 
sional order forming a highway district, no sur- 
veyors or waywardens have been elected within 
any highway parish in that district, and where the 
mode of electing a waywarden or waywardens in 
such parish is not provided by this Act or the 
" Highway Act, 1862," the justices shall, by their 
provisional and final orders constituting the dis- 
trict, or by any subsequent provisional and final 
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orders, make provisions for the annual election of a 
waywarden or waywardens for such parish (a). 

to?p]ScM VIII. Where a parish or place separately main- 
Sdparti***^ taining its own highways is situate partly within 
jithout a and partly without the limits of a borough, the 
justices may by their provisional and final orders 
include in a highway district the outlying part of 
such parish or place ; and where the outlying part 
of a parish or place situate as aforesaid has been, 
previously to the passing of this Act, or may be 
hereafter, included in a highway district, each part 
of such parish or place shall for all the purposes of 
the Highway Acts be deemed to be a place sepa- 
rately maintaining its own highways ; and a way- 
warden or waywardens shall be elected by the rate- 
payers in each such part at such time and in such 
manner as may be provided by the said justices (by. 



Power of 
Jufltices as 
to extra- 
parochial 
places. 



IX. The justices in petty sessions may appoint 
overseers, or otherwise deal with any extra-parochial 
place with a view to constituting it a highway 
parish or part of a highway parish, in the same 
manner as the justices may deal with such place for 
the purpose of constituting it a place or part of a 
place maintaining its own poor, in pursuance of the 
powers for that purpose given by the Act of the 
twentieth year of the reign of her present Majesty, 
chapter nineteen (c). 

ttSi'o of^" "^' ^^^ paragraph No. 6 in the sixth section of 
Highway the " Highway Act, 1862," shall be repealed, and 
as to meet- in lieu thereof be it enacted, 
repealed, and The first meeting of the highway board after the 

other pro- 

▼isions 

enacted. 



formation of a district shall be held at such time as 



(o) See ante, p. 226. (6) Id. p. 224. {e) Id. p. 267. 
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may be appointed by the provisional or final order 
of the justices, so that the time appointed be not 
more than seven days after the expiration of the 
time limited by law for the election of waywardens, 
or, in the case of a special day being appointed for 
such election as hereinafter mentioned, be not more 
than twenty-one days after that day. 

The day appointed for the first meeting of the 
board shall for all the purposes of the Highway Acts 
be deemed to be the day of the formation of the 
district; and the surveyor for the time being of 
every parish within the district shall continue in 
office until seven days aft^er the appointment of the 
district surveyor, and no longer (d). 

XI. In forming a highway district under the power to 
"Highway Act, 1862," the justices may, for the^^^Mi. 
purpose of avoiding delay in bringing the Act into JJ^n 
operation, appoint by their final order a day on SJ,3,^. 
which the first election of waywardens as members 
of the highway board is to take place in the district. 

On the day appointed for the election waywardens 
shall be elected in every parish in the district en- 
titled to elect such officers by the same persons and 
in the same manner by and in which waywardens 
are elected under the " Highway Act, 1862," and 
all the provisions of the Highway Acts relating to 
the qualifications of surveyors or waywardens, 
and to the appointment of surveyors and way- 
wardens by justices in the event of no election 
taking place, shall apply accordingly ; but the 
waywardens elected tmder this section shall con- 
tinue in office only until the time at which the next 
annual election of surveyors would have taken place 

(<0 S«e an^e, p. 280. 
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Pablieation 
of orders In 
Gasette 
madeper- 
misiiTe. 



Asto 
union of 
parishes in 
different 
counties. 



in the several parishes of the district if the same 
had not been constituted a highway district, and 
at that time new waywardens shall be elected 
in manner provided by the Highway Acts (a). 

XII. No order of the justices forming a highway 
district shall be invalidated by reason of its not 
being published in the London Gazette ; and where 
any reference is made in any section of the '' High- 
way Act, 1862/' to the date of the publication in 
the Gazette of the order, such section shall be con- 
strued as if the date of the making of the final 
order under which the district is formed were sub- 
stituted for ^' the date of the publication in the 
Gazette of the order under which the district is 
formed)" and any copy of the provisional or final 
order of the justices forming a highway district, 
certified under the hand of the clerk of the peace 
to be a true copy, shall be receivable in all coorts 
of justice and in all legal proceedings as evidence 
of the formation of the district and of the matters 
m the said order mentioned (b). 

XIII. Contiguous places situate in different 
counties and places situate partly in one county 
and partly in another county or counties shall, for 
the purpose of being united in one highway district, 
be deemed to be subject to the jurisdiction of the 
justices of any county, who may make a provisional 
and final order constituting them an highway dia* 
trict, in the same manner as if all such places or 
parts of places were situate in such last-mentioned 
county ; subject to this proviso, that the provisional 
and final orders of the justices of the said coun^ 
shall be of no validity unless provisional and final 



(a) See ante, p. S32. (6) Id. p. 222. 



sec- 
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orders to the same effect are passed either concur- 
roDtlj with or subsequently to the first-mentioned 
provisional and final orders by the justices of evqry 
other county in which any of the said places or 
parts of places are situate (c). 

XIV. The approval of the justices of any county ^J*^, 
to any provisional order made by the iustices of^onsofa 
another county affecting any place in such first- Act, i862. 
mentioned county, in pursuance of the thirty-ninth 
section of the " Highway Act, 1862," shall be tes- 
tified by provisional and final orders of the justices 

of the said first-mentioned county. 

The powers conferred on justices by the thirty- 
ninth section of the ^^ Highway Act, 1862," shall 
be deemed to extend to the separation of any town- 
ships, tithings, hamlets, or places separately main- 
taining their own highways which may have been 
consolidated by any previous order of the justices, - 
and to an alteration in the number of waywardens 
of any parish (d). 

XV. Where, after the formation of an highway as to the 
district an application is made by any parish in that p^bU ap- 
district to any court of general or quarter sessions, JJJJSfed ^ 
praying that the said parish may be removed from JuJSdTto 
that district, all costs incidental to or consequential ^oiher. 
on such application and the removal of the said 
parish shall, unless the court otherwise directs, be 

paid by the parish that has made the application in 
such manner as the said court may direct. The 
amount of such costs shall be raised in the same 
manner as if they were expenses incurred in main- 
taining and keeping in repair the highways of 
that parish (e), 

(c) See ante, p. 227. (d) Id. p. 273. (e) Id. p. 273. 

o 3 
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^idit of XVI. No order of the justices forming a high- 
order of , way district, whether made before or after the 
passing of this Act, shall be void by reason that it 
includes in such district a place which the justices 
are not entitled to include under the provisions of 
this Act or the " Highways Act, 1862," or one of 
such Acts ; and any order containing such pro- 
hibited place shall be construed and take effect as if 
that place had not been mentioned therein. 

All expenses properly incurred by the justices of 
any county in maintaining the validity of any pro- 
visional or final order made by them shall be 
payable out of the county rate of that county (a). 

Extent of XVII. All DOwers and lurisdictions vested in lus- 

powera of ^ e\ it 

justices. tices by the " Highway Act, 1862, and this Act, or 
either of such Acts, may from time to time be ex- 
ercised in relation to highway districts, highway 
boards, and highway parishes already formed, as 
well as upon the occasion of forming new highway 
districts, boards, or parishes ; and where an altera- 
tion is made in part only of a highway district the 
residue of that district shall not be affected thereby, 
but shall continue subject to the Highway Acts in 
the same manner as if no such alteration had 
been made (b). 

Definition of XVIII. The cxprcssion "provisional and final 

proYisioDftl 

and final Order," as used in this Act, shall mean a pro- 
orders »» • * 

visional and final order passed and published in 

manner provided by this Act and the "Highway 

Act, 1862," with the necessary variations as to 

notices and otherwise (c). 

(a) See ante, p. 228. (J) Id. p. 218. (c) Id. p. 218. 
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MigeeUaneous Amendments. 

XIX. Every waywainlen, before taking his seat Appoint- 
as a member of a highway board, shall prodace a l^^lvay- 
certificate of his having been duly elected or ap- ^*''*«°^ 
pointed a waywarden, and such certificate shall, in 

the case of an elected waywarden, be signed by the 
chairman of the vestry or other meeting at which 
he was elected ; and in the case of a waywarden 
appointed by justices, be signed by the justices 
making the appointment. 

A waywarden may sit as such for more places 
than one, but he shall be entitled to one vote only 
as waywarden {d). 

XX. Whereas doubts are entertained whether power to 
the forty-sixth section of the Highway Act of 1835 Senstocon- 
applies to a highway district: be it enacted, that Jjj^ij!*^ 
that section shall not apply to the highway board JJJJSito' 
of any highway district or to any parish within any 
highway district. 

Notwithstanding anything contained in the Act 
of the session of the twenty-sixth and twenty- 
seventh years of the reign of her present Majesty, 
chapter sixty-one, or in any other Act, any way- 
warden may contract for the supply or cartage of 
materials within the parish for which he is way- 
warden, with the licence of two justices assembled 
at petty sessions, such licence te be granted on the 
application of the clerk of the highway board, who 
must be authorized to make such application by a 
resolution of his board assembled at a meeting of 
which notice has been given {e), 

{d) See antBy p. 233. (e) Id. p. 234. 
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foJ^SS^OT- XXI. When any highway hoard consider any 
**"?*£?**' highway unnecessary for puhlic use, they may 
of onneoes- direct the district surveyor to apply to two justices 

aary high- . , , , rr ^ j 

wa/s. to View the same, and thereupon the like proceed- 

ings shall he had as where application is made 
under the " Highway Act, 1836," to procure the 
stopping up of any highway, save only that the 
order to be made thereupon, instead of directing 
the highway to be stopped up, shall direct that the 
same shall cease to be a highway which the parish 
is liable to repair, and the liability of the parish 
shall cease accordingly; and for the purpose of 
such proceedings under this enactment, such varia- 
tion shall be made in any notice, certificate, or 
other matter preliminary to the making of such order 
as the nature of the case may require : provided, 
that if at any time thereafter, upon application of any 
person interested in the maintenance of such highway 
after one month's previous notice in writing thereof 
to the clerk of the highway board for the district in 
which such highway is situated, it appear to any 
court of general or quarter sessions of the peace that 
from any change of circumstances since the time of 
the making of any such order as aforesaid under 
which the liability of the parish to repair such high- 
way has ceased the same has become of public use, 
and ought to be kept in repair by the parish, they 
may direct that the liability of the parish to repair 
the same shall revive from and after such day as they 
may name in their order, and such liability shall re- 
vive accordingly as if the first-mentioned order had 
not been made ; and the said court may by their 
order direct the expenses of and incident to such 
application to be paid as they may see fit (a). 



(a> See ante, p. S78. 
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XXII. The highway board of any district may ^Sd'may 
from time to time contract for any time not ex- contract to 

^ T0palr high* 

ceeding three years with any person or body of ways for 

tbs rcpftiF 

persons^ corporate or umncorporate, to repair any of wuch 
highways, turnpike roads, or roads over county or are uawe. ** 
other bridges, or any part thereof, for the repairing 
of which such persons or body of persons are 
liable ; and any persons or body of persons liable to 
repair any roads may contract with the highway 
board for the repairing any highways, inclusive as 
aforesaid, or any part thereof, which the highway 
board is liable to make or repair ; and the money 
payable under any contract made in pursuance of 
this section shall be raised in the same manner and 
be paid out of the same rates as would have been 
apphcable to defray the expenses of the repair of 
such highways if no contract had been made in 
respect thereto (b). 

XXIII. Section thirty-four of the " Hierhway Amend- 

■/ o J yfitm% of MC- 

Act, 1862," shall be construed as if, instead of the tion 84 of 
words ^' shall be adjudged in the manner provided ac^ 7862. 
by the principal Act to be out of repair," the 
words were substituted, '^ shall be adjudged in 
manner provided by the Highway Act, 1862, to be 
out of repair " (c). 

XXIV. The highway board may apply, under Amend- 
section thirty-five of the « Highway Act of 1862," ZX'oT^ 
for the purpose of making any highway to which ft^^J ^** 
that section refers a highway to be repaired and 
maintained by the parish in which the same is situ- 
ate, and upon such application being made, the same 
proceedings may be had as upon the application of the 

person or corporation liable to repair the same (d). 

(6) See ante, p. 2d9. (c) Id. p. 267. (d) Id. p. 268. 
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5^6 vtel XXV. The seventy-fourth section of the « High- 
piSSd'tod ^^y -^^^f 1835," shall be repealed, and instead 
J^"P™^- thereof be it enacted, if any horse, mare, gelding, 
as to cattle bull, OX, COW, heifer, steer, calf, mule, ass, sheep, 
ing, stc., on Iamb, goat, kid, or swine, is at any time found 
* ^*^"* straying on or lying about any highway, or across 
any part thereof, or by the sides thereof, (except on 
such parts of any highway as pass over any com- 
mon or waste or uninclosed ground,) the owner or 
owners thereof shall, for every animal so found 
straying or lying, be liable to a penalty not exceed- 
ing five shillings, to be recovered in a summary 
manner, together with the reasonable expense of 
removing such animal from the highway where it 
is found to the fields or stable of the owner or 
owners, or to the common pound (if any) of the 
parish where the same shall be found, or to such 
other place as may have been provided for the pur- 
pose : provided always, that no owner of any such 
animal shall in any case pay more than the sum of 
thirty shillings, to be recovered as aforesaid, over 
and above such reasonable expenses as aforesaid, 
includirg the usual fees and charges of the author- 
ized keeper of the pound : provided also, that 
nothing in this Act shall be deemed to extend to 
take away any right of pasturage which may exist 
on the sides of any highway (e). 

^ to XXVI. Any notice in respect of which no other 

•errieeoif "^ .it. 

notices mode of service is provided by the highway board 
higfaway in pursuauce of powers in that behalf conferred on 
them, and any precept, summons, or order issued 
by the highway board, may be served, — 

By delivery of the same personally on the party 
required to be served ; or 

{e) See ante, p. 160. 
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By leaving the same at the usual or last known 

place of abode of such party as aforesaid ; or 
By forwarding the same by post as a prepaid 
letter addressed to the usual or last known 
place of abode of such party. 
In proving service of a document by post, it shall 
be sufficient to prove that the document was pro. 
perly directed, and that it was put as a prepaid 
letter into the post office ; and in serving notice on 
the overseers or the waywardens (if more than one) 
of any parish it shall be sufficient to serve the same 
on any one of such officers in a parish (^ ). 

XXVII. The schedule annexed to the '^ High- sehednie to 
way Act of 1862" shall be repealed so far as relates of 18^^ 
to the proceedings of highway boards, and the pro- M^oker 
ceedings of highway boards shall, after the passing SS£!**^"* 
of this Act, be subject to the regulations contained 
in the first schedule to this Act annexed. 



. Amend- 
ment of aee- 



XXVIII. The forty-third section of the « High 
way Act of 1862" shall be construed as if in theSoniaior 
second article thereof the words '' not exceeding Act, isas. 
five pounds" were omitted. 

XXIX. A justice of the peace acting for the ^""^"^g^®" 
county in which a highway district is situate, if he waTwaideni. 
is resident in any place which is prohibited either 
altogether or without the consent of the local 
authority from being included in a highway district 

by the seventh section of the "Highway Act of 
1862," and which is surrounded by or adjoins in 
any part such highway district, shall, by virtue of 
his office, be a member of the higliway board of 
such district, subject to this qualification, that if in 

(/) See ante, p. 274. 
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pursuance of this section any justice of the peace 
would be entitled to be a member of two or more 
highway boards in the same county^ he shall, by 
letter under his hand, addressed to the clerk of the 
highway board for which he elects to act, and by 
him to be transmitted to the clerk of the peace of 
the county, declare of which of the said highway 
boards he elects to be a member, and having 
made that election he shall be bound thereby, 
and shall not be entitled by virtue of his office 
of justice to be a member of any other of the said 
boards (a). 

^S^f" XXX. The appointment of any officer of a high- 

offioen of way board may be made by a minute of the boards 
signed by the chairman and countersigned by the 
clerk of the board, and any appointment so made 
shall be as valid as if it were made under the seal 
of the board (b). 

Power to XXXI. The power of appointing paid collectors 

collectors of highway rates with the consent of the inhabi- 
rates. ^^ tants in vestry assembled, which is vested in a sur- 
veyor by the " Highway Act, 1836," and all the 
provisions of that Act relating to such appointment, 
shall be vested in and extend to any waywarden 
required to levy rates in pursuance of the " High- 
way Act, 1862," and this Act, or either of such 
Acts ; and for the purposes of this Act any meeting 
of ratepayers entitled to elect a waywarden or way- 
wardens shall be deemed to be included under the 
expression " inhabitants in vestry assembled," as 
used in this section, and the Highway Acts (c). 



(a) See ante, p. 231. (b) Id. p. 238. (e) Id. p. 838. 
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As to Hapenses of Board. 

XXXII. Sections twenty, twenty-one, twenty- Bopeai of 
two, twenty-three, and twenty-four of the ^^High- 8i,^™88,' 
way Act, 1862," relating to the expenses of the Highwa? 
hoard, shall he repealed, hut such repeal shall not ^^^* ^^^' 
affect any rate made previously to the passing of 
this Act, or any legal proceeding or remedy for 
enforcing the same. 

The salaries of the officers appointed for each Ezpensei, 
district, and any other expenses incurred by any SSIr^^* 
highway hoard for the common use or benefit of 
the several parishes within such district, shall be 
annually charged to a district fund to be contri- 
buted by and charged upon the several highway 
parishes within such district in proportion to the 
rateable value of the property in each parish, but 
the expenses of maintaining and keeping in repair 
the highways of each highway parish within the 
district, and all other expenses legally payable by 
the highway board in relation to such parish, in- 
cluding any sums of money that would have been 
payable out of the highway rates of such parish if 
the same had not become part of a highway district, 
except such expenses as are in this Act authorized 
to be charged to the district fund, shall be a sepa- 
rate charge on each parish. 

The rateable value of the property in each parish 
shall be ascertained according to the valuation list 
or other estimate for the time being in force in such 
parish for the purposes of the poor rate, or if no 
such valuation list or estimate be in force, then in 
such manner as may be determined by the justices 
in petty sessions, subject to an appeal by any person 
aggrieved to the next general or quarter sessions (d), 

(d) See ante, p. 251. 
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Jjj^y^^^ XXXIII. For the purpose of obtaining payment 
•xpeiMjijjf from the several highway parishes within their dia- 
bMrd. trict of the sums to be contributed by them, the 
highway board shall order precepts to be issued to 
the waywardens or overseers of the said parishes 
according to the provisions hereinafter contained, 
stating the sum to be contributed by each parish, 
and requiring the officer to whom the precept is 
addressed, within a time to be limited by the pre- 
cept, to pay the sum therein mentioned to the 
treasurer of the board. 

Where a highway parish is not a parish sepa- 
rately maintaining its own poor, or where in any 
highway parish it has, for a period of not less than 
seven years immediately preceding the passing of 
the '^ Highway Act, 1862," been the custom of the 
surveyor of highways for such parish to levy a 
highway rate in respect of property not subject by 
law to be assessed to poor rates, the precept of the 
highway board shall be addressed to the waywarden 
of the parish, and in all other cases it shall be 
addressed to the overseers. 

Where the precept is addressed to a waywarden 
he shall pay the sum thereby required out of a 
separate rate, and such separate rate shall, in the 
case of a parish in which for such period aforesaid 
it has been the custom of the surveyor of highways 
to levy a highway rate in respect of property not 
subject by law to be assessed to poor rate, be assessed 
on and levied from the persons and in respect of 
the property on, from, and in respect of which the 
same has been assessed and levied during such 
period as aforesaid, and in all other cases such rate 
shall be assessed on and levied from the persons 
and in respect of the property on, from, and in 
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respect of which a poor rate would be Sssisssable 
and leviable if the parish of which he is waywarden 
were a place separately maintaining its own poor. 

No rate leviable by a waywarden under this Act 
shall be payable until the same has been published 
in manner in which rates for the relief of the poor 
are by law required to be publislied. 

A waywarden shall account to the highway board 
for the amount of all rates levied by him, and at 
the expiration of his term of office shall pay any 
surplus in his hands arising from any rate so levied 
above the amount for which the rate was made, to 
the treasurer of the highway board, to the credit 
of the parish within which such rate was made, 
and such surplus shall go in reduction of the next 
highway rate that may be leviable in such parish. 

Where the precept is addressed to the overseers 
they shall pay the sum thereby required out of 
a poor rate to be levied by them, or out of any 
monies in their hands applicable to the relief of 
the poor. 

No contribution required to be paid by any parish 
at any one time in respect of highway rates shall 
exceed the sum of tenpence in the pound, and the 
ag&^&ate of contributions required to be paid by 
any parish in any one year in respect of highway 
rates shall not exceed the sum of two shillings and 
sixpence in the pound, except with the consent of 
four-fifths of the ratepayers of the parish in which 
such excess may be levied present at a meeting 
specially called for the purpose, of which ten days 
previous notice has been given by the waywarden 
of such parish, and then only to such extent as may 
be determined by such meeting. 
All sums of money payable in pursuance of the 
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precepts of a highway board shaD, whether they 
are or not payable by the overseers of the poor, be 
subject to all charges to which ordinary highway 
rates are subject by law (a). 

Power to XXXIV. All waywardens and overseers to whom 

levy rates ^ 

for making preccpts of a highway board are hereby directed or 
hiRhw^ authorized to be issued shall within their respective 
' parishes have the same powers, remedies, and pri- 
vileges, for and in respect of assessing and levying 
any rates required to be levied for making pay- 
ments to a highway board, in the case of overseers, 
as they have in assessing and levying ordinary 
rates for the relief of the poor, and in. the case 
of waywardens as they would have if the parish of 
which they are waywardens were a place separatelj 
maintaining its own poor, and they were overseers 
thereof, and the rate to be levied by them were a 
duly authorized poor rate (b). 



Mode of 
enforcing 
payments 
to hiiirhway 
boards. 



XXXY. If any payment required to be made 
by the overseers or waywardens of any parish of 
monies due to a highway board is in arrear, it shall 
be lawful for any justice, on application under the 
hand of the chairman for the time being or by the 
clerk of such board, to summon the said overseers 
or waywardens to show cause at petty sessions why 
such payment has not been made ; and the justices 
at such petty sessions, after hearing the complaint 
preferred on behalf of the board, may, if they 
think fit, cause" the amount of payment in arrear, 
together with the costs occasioned by such arrear, 
to be levied and recovered from the said overseers 
or waywardens, or any of them, in like manner as 
monies assessed for ^e relief of the poor may be 

(a) See ante, p. 252. {b) Id. p. 254. 
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levied and recovered, and the amount of such ar- 
reaTi together with the costs aforesaid, when levied 
and recovered^ to be paid to the said board (c). 

Accounts of Board. 

Aeeounts 

XXXVI. The twenty-fifth, twenty-sixth, and — 
thirtieth sections of the '^ Highway Act, 1862," and so of 
shall be repealed, but such repeal shall not afiPect ^^7^9, 
any proceeding commenced previously to the pass- li^d^t^ 

ing of this Act, and instead thereof the following JJJ^'^^d. 
provisions shall be enacted ; that is to say, 

The accounts of every highway board shall be 
made up and balanced to the thirty-first of 
December in every year. 

After the expiration of not less than fourteen 
days nor more than twenty-eight days from 
the thirty-first of December, the accounts shall 
be examined by the board, and signed by the 
chairman. 

The board may, if they think fit, appomt any fit 
person not being a member or officer of the 
board to audit their accounts, and may award 
to him a reasonable compensation, to be paid 
out of the district fund. 

Within thirty days after the signature of the ac- 
counts by the chairman the board shall cause 
a statement showing *the receipt and expendi- 
ture in respect of each parish, and the appor- 
tioned part of expenditure chargeable thereto 
in respect of the district fund, and such other 
particulars and in such form as the secretary 
of state may direct, to be printed, and sent by 
post or otherwise to each member of the board, 

(c) See an/0, p. 265. 
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and to the overseers of every parish within the 
district having^ overseers; and the clerk of 
the board shall furnish a copy of such state- 
ment to any ratepayer or owner of property 
situate within the district, on his application, 
and on the payment of a sum not exceeding 
one penny. 
The books of account of the board shall at all 
seasonable times be open to the inspection of 
any ratepayer of any highway parish within 
the district of the board (a). 

XXXVII. If any person feels aggrieved by any 
rate levied on him for the purpose of raising monies 
payable under a precept of a highway board on the 
ground of incorrectness in the valuation of any 
property included in such rate, or of any person 
being put on or left out of such rate, or of the 
inequality or unfairness of the sum charged on any 
person or persons therein, he may appeal to the 
justices in special sessions in manner provided by 
the Act of the session of the sixth and seventh 
years of the reign of His Majesty King William 
the Fourth, chapter ninety-six, sections six and 
seven, and all the provisions of the said sections 
shall be applicable to such appeal (b), 

XXXVIII. Where any waywarden of a high- 
way parish of a district, or any ratepayer of such 
parish, feels aggrieved in respect of the matters fol- 
lowing : 

(1,) In respect of any order of the highway board 
for the repair of any highway in his parish 
on the ground that such highway is not 
legally repairable by the parish, or in 



(a) See ante, p. 268. (J) Id. p. 269. 
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» 

spect of any other order of the board on the 
ground that the matter to which such order 
relates is one in regard to which the board 
have no jurisdiction to make an order; 
(2.) In respect of any item of expense charged 
to the separate account of his parish on the 
ground that such item of expense has not in 
fact been incurred or has been incurred in 
respect of a matter upon which the board 
have no authority by law to make any ex- 
penditure whatever ; 
(S.) In respect of any item of expenditure charged 
to the district Aind on the ground that such 
item of expense has not in fact been in- 
curred, or has been incurred in respect of a 
matter upon which the board has no authority 
by law to make any expenditure whatever ; 
(4.) In respect of the contribution required to be 
made by each parish to the district fund on 
the ground that such amount, when com- 
pared with the contribution of other parishes 
in the district, is not according to the pro- 
portion required by this Act ; 
he may, upon complying with the conditions herein- 
after mentioned, appeal to the court of general or 
quarter sessions having jurisdiction in the district ; 
but no appeal shall be )iad in respect of any exer- 
cise of the discretion of the board in matt0rs 
within their discretion ; and no appeal shall be had 
except in respect of the matters and upon the 
grouilds hereinbefore mentioned (js). 

XXXIX* No appeal shall be entertained by any conditioni 
court of general or quarter sessions in pursuance of ^n*S?or*** 

(c) See ante, p. 259. 
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tliid Act unless the following conditions have been 
complied with : 

(1,) Notice of the intention of appeal must be 
served by the appellant on the clerk of the 
highway board in the case of an appeal 
against an order within two months after 
the order, and in the case of an appeal in 
respect of any item of expense or contribu- 
tion within one month after the statement 
of the account of the board has been sent to 
each member of the board as hereinbefore 
mentioned : 
(2.) The notice must state the matter appealed 

against, and the ground of the appeal : 
On the receipt of the notice the board may serve 
a counter notice on the appellant, requiring him to 
appear in person or by his agent at the next meet- 
ing of the board and support his appeal. On hear- 
ing the appellant the board may rectify the matter 
complained of, and if they do so to a reasonable 
extent, and tender to the appellant a reasonable 
sum for the costs of his attendance, it shall not be 
lawful for the appellant to proceed with his appeal. 
In any other case the appellant may proceed with 
his appeal, and the reasonable costs of his attend- 
ance on the board shall be deemed part of the costs 
of the appeal (a). 

XL. If at any time after notice of appeal has 
been given it appears to the court of general or 
quarter sessions, on the application of either party 
in the presence of or after notice has been given to 
the other party, that the matter in questio^ in such 
appeal consists wholly or in part of matters of mere 
account which cannot be satisfactorily tried by the 

(a) See ante, p. 260. 
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court, it shall be lawful for such court to order that 
such matters, either wholly or in part, be referred 
to the arbitration of one or more persons, to be ap- 
pointed by the parties, or, in case of disagreement, 
by the court ; and the award made on such arbi- 
tration shall be enforceable by the same process as 
the order of the court of quarter sessions (b). 

. XLI- The provisions of ^* The Common Law f ~^*;^*»^^ 
Procedure Act, 1864," relating to compulsory re- c ]^i^^'' 
ferences, shall be deemed to extend to arbitrations 
directed by the court of quarter sessions ; and the 
word ^' court*' in the said Act shall be deemed to 
include the court of quarter sessions (c). 

XLII, If upon the hearing of the appeal itPK«e«dingt 
appears to the court that the question in dispute 
involves an inquiry as to whether a road is or is 
not a highway repairable by the public, or an 
inquiry as to any other important matter of fact, 
the court may either themselves decide such question, 
or may impanel a jury of twelve disinterested men 
but of the persons returned to serve as jurymen at 
such quarter sessions, and submit to such jury such 
questions in relation to the matters of fact in dispute 
as the court think fit ; and the verdict of such jury, 
after hearing the evidence adduced, shall be con- 
clusive as to the questions submitted to them. 

The questions so submitted shall be in the form 
and shall be tried as nearly as may be in the 
manner in which feigned issues are ordinarily tried, 
and the court shall decide the parties to be plain- 
tiffs and defendants in such trials. 

Subject 86 aforesaid, the court may, upon the 
hearing of any appeal under this Act, confirm, 

(() See ante^ p. 261. (c} Id. p. 261, 

P 
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reverse, or modify any order of the highway board, 
or rectify any account appealed against (a). 

Goatoof XUII. If the appellant is successful, the costs 

*'*'**^' shall, unless the court otherwise orders, he paid by 
the board, and shall be charged to the parishes 
within the jurisdiction of the board other than the 
parish to which the appellant belongs in the same 
proportions in which such parishes contribute to 
the common fund of the board. 

If the appellant is unsuccessful, the board, if the 
waywarden be the appellant, may charge the costs 
of the appeal to the parish to which the appellant 
belongs in the same manner as if they were 
expenses incurred in repairing the roads in such 
parish, and may levy the sum accordingly, and 
may carry the sum so levied to the account of the 
several parishes within the jurisdiction of the board, 
other than the parish to which the appellant way- 
warden belongs, in the same manner as if they were 
expenses contributed by such parishes to the com- 
mon fund of the board; but if some ratepayer other 
than the waywarden is the appellant, the court 
may order the costs of the appeal to be paid by 
such appellant ; and such costs shall be recoverable 
in the same manner as a penalty is recovered under 
"The Highway Act, 1862 (J)." 

juriidietion XLIV. Placcs situato in different counties, and 
mSAn" places situate partly in one county and partly in 
another county, when united in one highway dis- 
trict, shall, for all matters connected with the pro- 
visions of this Act relating to appeals to quarter 
sessions against accounts, be deemed to be subject 
to the jurisdiction of the justices of the county in 



diftrent 
counties. 



{a) See ante, p. 262. (&) Id. p. 202. 
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which the district is situate to which such places 
shall have heen united by any provisional and final 
order or orders, or to which after the passing of 
this Act any such district shall be declared to be 
subject by the orders constituting the same, in the 
same manner as if all such places or parts of places 
were situate in such county (c)i 



Supplemental Provisions. 

XLV. If the highway board of a district make ]^^ *^' 
defiEtult in appointing a treasurer, clerk, and district ^'^^^^^^ 
surveyor, or any of such officers, in pursuance of appointing 
the ^^ Highway Act, 1862," within three months^ 
after the day fixed by the justices for the holding 
ef the first meeting of the board, or within three 
months after a vacancy occurring in any of the said 
offices, the justices in general or quarter sessions 
assembled may, if they think fit, appoint a person 
to any of the said offices in respect of which the 
default has been made, and may fix the salary to 
be paid to the officer appointed; and any such 
appointment shall take effisct and salary be re- 
coverable in the same manner as if the officer 
appointed by the justices had been appointed by the 
highway board of the district; and it shall not be 
lawful for such board, without the consent of the 
said justices, to remove any officer appointed by 
them under this section, or to lessen his salary 
within one year from the date of his appointment (d). 

XLYI. The justices assembled in petty sessions jnri«uction 
at their usual place of meeting may exercise any ?n i^^T* 
jurisdiction which they are authorized under the"*^®"*' 

(e) See ante, p. 263. {d) Id, p. S38. 
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Highway Acts or any of them to exercise in special 
sessions ; and no justice of the p^ace shall be dis- 
abled from acting as such at any petty or special 
or general quarter sessions in any matter merely on 
the ground that he is by virtue of his ofiBLce a 
member of any highway board complainings in- 
terested, or concerned iu such matter, or has acted 
as such at any meeting of such board (a). 

XLYII. A highway board may make such im- 
provements as are hereinafter mentioned in the 
highways within their jurisdiction, and may, with 
the approval of the justices in general or quarter 
sessions assembled, borrow money for the purpose 
of defraying the expenses of such improvements : 

Previously to applying for the approval of the 
justices, the highway board shall cause an estimate 
of the expense of the improvements to be made, 
and two months at the least before making their 
application shall give notice of their intention so 
to do. 

The notice shall state the following particulars : 
(1.) The nature of the work, the estimated amount 
of expense to be incurred, and the sum pro- 
posed to be borrowed : 
(S.) The parish or parishes within the district 
by which the sum borrowed and the in- 
terest thereon is to be paid, and in case of 
more parishes than one being made liable to 
pay the principal and interest the annual 
amounts to be contributed by each parish 
towards the payment thereof : 
(8.) The number of years within which the 
principal monies borrowed are to be paid 
off, not exceeding twenty years, and the 



(a) See ante, p. 271. 



27 ifc 28 VICTORIA, Cap/101. S17 

amount to be set apart in each year for paying 
off the same. 
(4.) The sessions at which the application is to 
be made. 
Notice shall be given as follows : 
' (1.) By transmitting a copy to the clerk of the 
peace for the county or division : 
(2.) By placing a copy of such notice for three 
successive Sundays on the church door of 
every church of the parish or parishes on 
behalf of which such works are to be done^ 
or, in the case of any place not having a 
church, in some conspicuous position in such 
place. 
Upon the hearing of the application any person 
or persons may oppose the approval of the justices 
being given, and it shall be lawful for the justices 
to give or withhold their approval, with or without 
modification, as they think just. 

All monies borrowed in pursuance of this Act, 
together with the interest thereon, shall be a first 
charge on the highway rates of each parish liable 
to contribute to the payment thereof, after paying 
the sums due to the highway board on account of 
the district fund, in the same manner, so far as the 
creditor is concerned, as if the money had been 
borrowed on account of each parish alone; and the 
Bums necessary to repay the said borrowed monies, 
with interest, shall in each such parish be recover- 
able in the same manner as if they were expenses 
incurred by the board in keeping in repair the high- 
ways of that parish. 

But it shidl be the duty of the highway board, 
in case of any one parish paying more than its share 
of such borrowed money, or of the interest thereon, 
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to make good to that parish the ezoeas so paid out 
of the rates of the other parishes liable to contribute 
thereto. 

The justices may from time to time make general 
orders in relation to the mode in which applications 
are to be made to them for their consent under this 
Act to the borrowing of any monies (a). 

Deflnitton of XLVIII. The following works shall be deemed 

improTe* o 

>»<£t.. to be improvements of highways : 

(1.) The conversion of any road that has not 
been stoned into a stoned road : 

(2.) The widening of any road, the cutting off 
the comers in any road where land is re- 
quired to be purchased for that purpose, the 
levelling roads, the making any new road, 
and the building or enlarging bridges : 

(3.) The doing of any other work in respect of 
highways beyond ordinary repairs essential 
to placing any existing highway in a proper 
state of repair (i). 

Power for XLIX. Any parish may, with the consent of its 
SSm^ to^^ waywarden, contributo to any improvements made 
^^^ ^ ^ another parish, whether situate or not in l^e 
mentt. ggjuc district, if such first-mentioned parish con- 
sider such improvements to be for its benefit; «id 
any highway board may contributo to any improfve- 
ments made in another district if i^nch improve- 
ments are, in the opinion of the highway board of 
the first-mentioned district, for the benefit of their 
district. The contribution to be made by one 
parish to another shall be payable in the same 
manner as if such contributions were monies due 
from the contributing parish in respect of expenses 



(a) See ante, p. 240. (b) Id. p. 842. 
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mcurred in keeping in repair the highways of that 
parish^ and monies contributed by one district to 
another district shall be payable out of the common 
fond of the contributing district (c), 

L. The clauses of ''The Commissioners Clauses certain 
Act, 1847/' with respect to mortgages to be created i?&7i vict- 
by the commissioners, shall form part of and be ^^i^^' 
incorporated with this Act, and any mortgagee or 
assignee may enforce payment of his principal and 
interest by appointment of a receiver. 

In the construction of the said clauses ''the com- 
missioners" shall mean " the highway board." 

Mortgages and transfers of mortgages shall be 
valid if made in the forms prescribed by the last- 
mentioned Act, or in the forms appearing in the 
second schedule annexed to this Act, or as neiff 
thereto as circumstances admit (d), 

LI. Prom and after the passing of this Act if ^ito 

, encroach- 

any person shall encroach by making or causing to ment on 

be made any building or pit, or hedge, ditch, or ^"'^' 

other fenoe, or by placing any dung, compost, or 

other materials for dressing land^ or any rubbish, 

on the side or sides of any carriageway or cartway 

within fifteen feet of the centre thereof, or by re^ 

moving, any soil or turf from the side or sides of 

any carriageway or cartway, except for the purpose 

of improving the road, and by order of the high* 

way board, or, where there is no highway board, of 

the surveyor, he shall . be subject on conviction fov 

every such offence to any sum not exceeding forty 

shillings, notwithstanding that the whole space of 

fifteen feet from the centre of such carriageway or 

eartway has not been maintained with stones or 



(0) See ante, p. 242^ (i) Id. p. 248. 
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other materials used in forming highways ; tad it 
shall be lawful for the justices assembled at pettj 
sessions, upon proof to them made upon oath, to levy 
the expenses of taking down such building, hedge, or 
fence, or filling up such ditch or pit, and removing 
such dung, compost, materials, or rubbish as afore- 
said, or restoring the injury caused by the removal 
of such soil or turf, upon the person offending:* 
provided always, that where any carriageway or 
cartway is fenced on both sides no encroachment as 
aforesaid shall be allowed whereby such carriageway 
or cartway shall be reduced in width to less than 
thirty feet between the fences on each side (a). 

l^^^fy^ lill- The highway board may, and is hereby 
™»*«riata authorized to contract for purchasing, getting, and 
highwajB. carrying the materials required for the repair' of the 
highways, and for maintaining and keeping in re- 
pair all or any part of the highways of any parish 
within their highway district, for any period not 
exceeding three years (b), 

8 Ac Viet. LIII. A highway board, for the purpose of im- 
2S&M Vict, proving the highways within their district, may 
eorpontai. puTchasc such lauds or easements relating to lands 
as they may require ; and '^ The Lands Clauses 
GonsoHdation Act, 1845," and the Act amending 
the same passed in the session of the twenty-third 
and twenty-fourth years of the reign of her present 
Majesty, chapter one hundred and six, shall be in- 
corporated with this Act, with the exception of the 
clauses relating to the purchase of land otherwise 
than by agreement. 

In ^e construction of this Act and the said in- 
corporated Acts this Act shall be deemed to be the 

(a) See an^e, p. 248. (&) Id. p. 246. 
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special Act, and the board shall be deemed to bd 
the promoters of the undertaking, and the word 
''land" or ''lands" shall include any easement in or 
out of lands ({;). 



FIRST SCHEDULE. 

Proceedings of Highway Boards. 

(1.) The board shall meet for the despatch of 
business, and shall from time to time make 
such regulations with respect to the sum- 
moning, notice, place, management, and 
adjournment of such meetings, and generally 
with respect to the transaction and manage- 
ment of business, including the quorum at 
meetings of the board, as they think fit, 
subject to the following conditions : 
(a.) The first meeting after the formation of 
the district shall be held at the time and 
place fixed by the order of the justices in 
that behalf; 
(h.) One ordinary meeting . shall be held in 
each period of four months, and of such 
meetings one shall be held on some day 
between the seventh and fourteenth days 
of April ; 
{c») An extraordinary meeting may be sum- 
moned at any time, on the requisition of 
three members of the board, addressed to 
the clerk of the board ; 
{d.) The quorum to be fixed by the board shall 
consist of not less than three members ; 



ic) See anU^ p. 245. 

p3 
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(e.) Erery question shall be decided hy a ma- 
jority of votes of the members yoting on 
that question ; 

(/.) The names of the members present at a 
meeting shall be recorded. 

(2.) The board shall at the first meeting, and 
afterwards from time to time at their first 
meeting after each annual appointment of 
members of the board as hereafter men- 
tioned, appoint one of their members to be 
chairman and one other of their members 
to be a vice-chairman for the year following 
such choice. 

(3.) If any casual vacancy occur in the office of 
chairman or vice-chairman, the board shall, 
as soon as they conveniently can after the 
occurrence of such vacancy, choose some 
member of their number to fill such vacancy; 
and every such chairman or vice-chairman 
so elected as last aforesaid shall continue in 
office so long only as the person in whose 
place he may be so elected would have been 
entitled to continue if such vacancy had not 
happened. 

(4.) If at any meeting the chairman is not 
present at the time appointed for holding 
the same, the vice-chairman shall be the 
chairman of the meeting ; and if neither the 
chairman nor vice-chairman shall be present, 
then the members present shall choose some 
one of their number to be a chairman of 
such meeting. 

(6.) In case of an equality of votes at any 
meeting the chairman for the time being of 
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such meeting shall have a second or casting 
vote. 
(6.) All orders of the board for payment of 
money, and all precepts issued by the board, 
shall be deemed to be duly executed if 
signed by two or more members of the board 
authorized to sign them by a resolution of 
the board, and countersigned by the clerk; 
but it shall not be necessary in any legal 
proceeding to prove that the members sign- 
ing any such order or precept were autho- 
rized to sign them, and such authority shall 
be presumed until the contrary is proved (a). 



SECOND SCHEDULE. 

Forms. 

Form of Mortgage. 

The highway board of the district, in con- Note.-s«» 

sideration of pounds paid to the treasurer of 22. 

the said board by A. B. of — ^, assigns unto the 
said A, JB.f his executors, administrators, and assigns, Sjjjz^ 
such proportion of the highway rates leviable in the rauin- 
highway parish or parishes of. [name the parishes] rate, when 

as the said sum of pounds bears to the whole ways art 

sum borrowed on the credit of the said rates, to^J^^S^ 
hold to the said A. B,, his executors, adminis- ]J^^33^ 

trators, and assigns, until the said sum of ^^' 

pounds, with interest at the rate of pounds per 

centum per annum, is paid. 

(a) See ante, p. 885. 
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^hwav ■'^^ interest on this mortgage will be paid at *— 
parish on the —— — day and days of in every 

means gvsry '' " 

pa/nth that jeST, 

^S^V The principal will be paid at — on the — 

wayfoarden j ^r 

cr TDayKOT' uay OI • 

SSSi^y** Given under our corporate seal this day 

iHtard, Sse ^f IQ 

seet, 8 of ^^ > ^^ * 

'^^'' Note. — The mortgage tntut be under the corporate 

seal qfthe board, and dvly etamped. See Com" 

mieiianers Clauses Act, 10 Viet, c. 16, s, 75 (2). 



Transfer of Mortgage by Indorsement. 

The within-named A, B,y in consideration of the 

sum of pounds paid to him by C. D. of , 

hereby transfers to the said C, D^y his executors, 
administrators, and assigns, all his, interest in the 
monies secured by the within-written mortgage 
and in the within-named rates. 

In witness whereof the said A. B, has hereunto 
set his hand and seal this day of—, 18 — . 

Note.— T^ transfer must be under seal and duly 
stamped. See section 11 qf Commissioners Clauses 
Act, 10 Viet. e. 16. 

(z) See ante, p. 287. 



I 



APPLICATION OF HIGHWAY RATES 
TO TURNPIKE ROADS. 



4 & 6 VICT. Cap. 69. 

An Act to authorize Jor One Year, and, until the end of 
the then next Session of Parliament^ the Application 
of a Portion of the Highway Rates to Turnpike 
RbadSy in certain Cases (a), [22nd June, 1841.] 

Whereas an Act was passed in the fifth and sixth sac 6 wui. 4, 
years of his late Majesty, intituled "An Act to con-c. fio. 
solidate and amend the Laws relating to Highways in 
that part of Great Britain called England/*^ whereby 
divers statutes passed in the reign of his late Majesty 
King George the Third, relating to the performance of 
statute duty, were repealed, and statute duty was thereby 
altogether abolished : And whereas the revenues of some 
turnpike roads are so unequal to the charg^e and main- 
tenance of such roads, after paying the interest and 
principal of the sums due upon mortgage of the tolls 
thereof, when deprived of the aid heretofore derived 
from statute dutv, that it is necessary that some addi- 
tional provision be made for such roads, for a limited 
period : Be it therefore enacted by the Queen's most ex- 
cellent Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and Commons, in this 
present parliament assembled, and bv the authority of 
the same, that it shall be law^l for the justices at any justieet at 
special sessions for the highways holden after the pass- speeiai ses- 
ing of this Act, upon information .exhibited before uiem J^ig^^^ 0,1 



(a) Continaed by sundry Acts to 1st of October, 1660, and 
by 23 & 24 Vict. c. 67, to 1st of October, 1865, and to the 
end of the then next session of parliament. See 26 & 27 
Vict. c. 94, 8. 2, post. 
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by the clerk or treasurer of any {b) turnpike trust, that 
the funds of the said trust are insufficient for the repairs 
of the turnpike roads within any parish, notice in writ- 
ing of such intended information having been previouflly 
given on tibe part of such clerk or treasurer to the pari^ 
surveyor twenty-one days at least before such special 
sessions, to examine the state of the revenues and debts 
of such turnpike trusts, and to inquire into the state and 
condition of the repairs of the roads within the same, and 
also to ascertain the length of the roads, including turn- 
pike roads, within such parish, and how much of such 
road is turnpike road ; and if after such examination it 
shall appear to the said justices necessary or expedient, 
for the purposes of any turnpike road, so to do, then to 
adjudge and order what portion, if any, of the rate or 
assessment levied or to be levied by virtue of the recited 
Act shall be paid by the said parish surv^or, and at 
what time or times, to the said commissioners or 
trustees, or to their treasurer or other officers appointed 
by them on that behalf, such money to be wholly laid 
out in the actual repairs of such part of such turn- 
pike road as lies within the parish ^m which it was 
received (e). 



(&) The Act applies to any turnpike road, whether in 
existence at the passing of the Act or not. Trustee* of Sunk 
Island Turnpike Road v. Surveyors of Patrington, 31 
L. J. M. C. 18. And whether the tolls are taken for the 
maintenance of the roads only, or for other purposes also. 
Id. And whether the whole road has been completed and 
opened or not. Boherts v. RobertSy Q. B., November 15tb, 
1862. 

(e) Shortly after the passing of the recent Act, Highway 
Act, 1862, it was discovered that an omission had been made 
in respect of the contribntions to be made by parishes towards 
the repair of turnpike roads. Under Highway Act, 1885, 
the surveyor of highways Is empowei'ed to levy a highway 
rate; and by 4 & 5 Vict. c. 59, s. 1, justices are enabled, 
on application made to them by the clerk or treasurer of any 
turnpike road, to make an order on the parish surveyor for 
the payment to the trustees of the turnpike road of a portion of 
the itite levied by virtue of the above Act, But, by Highway 
Act, 1862, s. 11, where a paiush forms part of a highway dis- 
trict, the powers, duties, &c., of the surveyor are vested in 
the highway board, and by sect. 21, the ftinds for the repairs 
of the highways are to be derived from the rates levied ibr the 
relief of the poor; and, except under certain eircurostanoes, 
no highway rate is to be levied by virtue of Highway Act, 
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II. And be it enacted, that if any such parish sur- pariah tur. 
veyor shall refuse or neglect to pay over such portion of vejor n«g- 
the said rate or assessment at the time or times and in ^^uj^ 
the manner mentioned in the order of the said justices, portion of 
the same shall and may be levied upon the goods and l^^'l!"^^ 
chattels of such surveyor in such manner as penalties dLtraas! ^ 
and forfeitures are by the said recited Apt authorized to 

be levied. 

III. Provided always^ and be it enacted, that if any power of 
person shall think himself aemeved by any order, fvp^ ^ 
judgment, or determination mile, or hj&aj Luer oP^^"* 
thin^ done by any justices of the peace at any such laii toiw . 
special sessions, in pursuance of this Act, such person 

snail be at liberty to make his complaint thereof by 
appeal to the justices of the peace at the next 
general or (juarter sessions of the peace to be held for the 
county, ridmg, division, or place wherein the cause of 
such complaint shall arise, such appellant first giving to 
such justices ten days' notice in writing of the grounds 
of such apneal, within six days after such order, judg- 
ment, or aetermination shall be so made or given as 
aforesaid, who are required, within forty-eight hours 
after the receipt of such notice, to return all proceedings 
whatever had before them respectively touching the 
matter of such appeal to the said justices at the general 
or quarter sessions aforesaid ; and that in case of such 
appeal the said justices at the said quarter sessions, upon 
due proof of such notice and statement having been 
given as aforesaid, shall hear and determine such appeal : 
and the said justices at the said quarter sessions shall 
have power to award such costs to the parties appealing 
or appealed against as thej^ the said justices shaU think 
proper, such costs to be levied and recovered in the same 
manner as any penalties or forfeitures are recoverable 
under the said recited Act ; and no proceeding to be had 
or . taken in pursuance of this Act shall be auashed or 
vacated for want of form : provided always, that in case 
there shall not be time to give such notice as aforesaid 
before the next sessions to be holden after such order, 
determination, or judgment, then and in every such case 
such appeal may be made to the justices at the next fol- 
lowing sessions, who shall proceed to determine such 
appeal in manner aforesaid : provided always, that it 

1895, 8. 27. To meet this difficulty the statute 26 & 27 Vict, 
c. 94, has been passed, which will be found immediately fol- 
lowing this Act. See 27 J. P. 466. 
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shall not be lawful for the appellant to be heard in sup- 
port of such appeal, unless such notice and statement 
shall have been so given as aforesaid, nor on the hearing 
of such appeal to go into or give evidence of any other 
grounds of appeal than those set forth in such statements 
as aforesaid. 

IV. And be it enacted, that in constming this Act the 
word '' parish" shall be taken to mean and include paiishy 
township, tithing, rape, vill, wapentake, division, city, 
borough, libqirty, market town, ^nchise, hamlet, pre- 
cinct, chapelry, or other place or district maintaining its 
own highways. 

v. And be it enacted, that this Act shall extend only 
to England. 

VI. And be it enacted, that this Act shall continue 
and be in force for one year from the passing thereof, and 
from thence until the end of the then next session of 
parliament. 

VII. And be it enacted, that this Act may be amended 
or repealed by any Act to be passed in tuis session of 
parliament. 
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An Act to amend the Law relating to the Repair of 
Turnpike Roads in England, ana to continue certain 
Turnpike Acts in Cheat Britain. 

[28th July, 1863.] 

I. Whereas doubts are entertained whether highway 
boards established under the Act of the session of tiie 
twenty-fifth and twenty-sixth years of the reign of her 
present Majesty^, chapter sixty-one, are liable to contri- 
Dute to the repair of turnpike roads in pursuance of the 
Act of the session of the fourth and mth years of the 
reign of her present Majesty, chapter fiffy-nine, and 
the Acts continuing the same : Be it enacted, that where 
any turnpike road is situate in a parish that is included 
in a highway district, an order may be made on the 
highway board of the district to contribute to the repair 
of that road under the same circumstances under which 
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kn. order for the same purpose may be made on the 
parish surveyor in pursuance of the said Act of the 
session of the fourth and fifth years of the rei^n of her 
present Majesty, chapter fifby-nine, as continued as afore- 
said ; and for the purposes of the said last-mentioned 
Act, the highway board shall be deemed to be substituted 
for the parish surveyor, and any rate leviable in pur- 
suance of a prece{)t oi the board for the rate or assessment 
levied by the said surveyor as in the said Act men- 
tioned, and any monies paid by the board for the purposes 
or in pursuance of the last-mentioned Act, shall be deemed 
to be expenses incurred by the board in respect of the 
repair of highways in the parish in which the turnpike 
road is situate for which contribution is required, and 
'' parish," as used in this section, shall mean any place As totem 
in a highway district that returns a waywarden or way- "local Ac»/» 
wardens to the board of that district ; and it is hereby 
declared, that '^ local Act," as used in the seventh section 
of the said Act of the twenty-fifth and twenty-sixth 
years of the reign of her present Majesty, chapter sixty- 
one, does not include Turnpike Acts. 

II. Certain Acts mentioned in the schedule shall con- 
tinue in force until the first December, one thousand 
eight hundred and sixty-four, and no longer, unless 
parliament in the meantime continues the same ; but every 
other Act now in force for regulating, &c. any turnpike 
road whicb will expire at or before ^ne end of the next 
session shall continue in force until the first November, 
one thousand eight hundred and sixty-four, and to 
the end of the next session, except certain Acts enume- 
rated. 
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An Act to prevent Waywardens contracting for Works 
within their own District, 

[2l8t July, 1868.] 

"Whbreas it is expedient that waywardens appointed 
under an Act passed in the last session of pariiamenty 
intituled ^* An Act for the better Mana^ment of High- 
ways in England," should be prevented from contracting 
for any works to be executed under the said Act within 
their own districts : Be it enacted by the Queen's most 
excellent Majesty, by and with the advice and consent 
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of the Lords spiritual and temporal, and CommooBy in 

this present parliament assembled, and by the authority 

of the same, as follows : — 

''"'"^aiiS* ^* ®^^^ waywarden shall directly or indirectly^ in 

Sdng oon-"* his own name or in the name of any other person or per- 

cenied in sons, contract for the repair of any road, or for any other 

^tuntiheir "^^'^ ^ ^^ executed imder the provisions of the said recited 

own districts. Act within the parish for which he is elected waywarden, 

or within any other parish in the same district, under 

the pain of forfeiting the sum of ten pounds, with full 

costs of suit, to any person or persons who shall sue for 

the same by action of debt in any county court within 

the jurisdiction of which the parish in which the roads 

to be repaired, or the other work so contracted for, is 

situate (a). 

Highway II* It shall not be lawful for any highway board to pay 

boards not kuowin^ly for any repair or work so contracted for, ana 

^tr^k <»7 money paid by Lj board under any such conWet 

SO oontneted shall be recoverable by them with tviU costs from the 

'or* person or persons to whom the same shall have been 

paid by action of debt in any of Her Majesty's courts 

of record at Westminster, if the same shall amount to 

above £fty pounds, or in any coimty court as aforesaid 

if below that amount, and the balance so recovered, 

after paying all expenses, shall be placed to the credit of 

the district fund. 

™J^^«* to^ III. This Act shall be construed with and held to be 

ndtod Aot° P&^ 0^ ^^6 ^^^ recited Act for the better managemeat 

of highways in England. 



2 & 8 VICT. Cap. 46. 

An Act to amend an Act of the Fifth and Siosth Years 
of the Reian of His late Majesty King Wiliiam the 
Fourth retating to the ELighmays. 

[17th August, 1839.] 

(^Railway Crossings. 1.) 

5fc6Wiii.4, Whbrbab by an Act passed in the session of parliament 

®* ^* holden in the fifth and sixth years of the reien of his 

late Majesty King William the Fourth, intituled ^'An 

(a) But by Highway Act, 1864, s. 22, notwithstandiiig 
this Act, any waywarden may contract for the supply of cartage 
or materials within his own paziah, with the licence of tw « 
justices. 
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Act to consolidate and amrad the Laws relating to Higii* 
ways in that part of Great Britain called England;''^ it 
is amongst otner things by the said Act enacted, that 
whenever a railroad shall cross any highway for carts or 
carriages) the proprietors of the said railroad shall make 
and maintain good and sufficient gates at each of the 
said crossings, and shall employ good and proper persons 
to attend to the opening and shutting of such gates, so 
that the persons, carts, or carriages passing along sucb 
roads shall not be exposed to any danger or damage by 
the passing of any carriages or engines along the said 
railroad, and any complaint for any neglect in respect of 
the said gates shall be made within one month after the 
said neglect to one justice, who may summon the party 
so complained acfainst to appear before the justices at 
their next special sessions lor the highways, who shall 
hear and decide upon the said complaint, and the pro- 
prietor so offending shall forfeit any sum not exceeoing 
nve pounds : And whereas it is also by the said Act 
further enacted, that nothing in this Act contained shall 
apply to any turnpike roads, except where expressly 
mentioned, or to any roads, bridges, carriageways, cart* 
ways, horseways, bridleways, footways, churchways, or 
pavements which now are or may nereafter be paved, 
repaired, or cleansed, broken up, or diverted under or by 
virtue of the provisions of any local or personal Act or 
Acts of Parliament : And whereas it is deemed expe- 
dient to amend the said provisions in the said Act, and 
to extend the same to turnpike roads in England : Be it 
therefore enacted by the Queen's most excellent Majesty, 
by and with the aavice and consent of the Lords spiritual 
and temporal, and Commons, in this present parliament 
assembled, and by the authority of the same, mat when- Proprietors 
6ver a railroad crosses or shall hereafter cross any turn- of railroad 
pike.road or any highway or statute labour road mr carts JJ^^JJSore 
or carriages in Great Britain, the proprietors or directors an^ raUroad 
of the company of proprietors of the said railroad shall JKSJl*^* 
make and maintain good and sufficient gates across each ^^' ^ 
end of such turnpike or other road as aforesaid at each 
of the said crossings, and shall employ ^od and proper 
persons to open and shut such gates, so tnat the persons, 
carts, or carriages passing along such turnpike or high- 
way shall not he exposed to any danger or damage by 
the passing of any carriages or engines along the said 
railroad (b) ; and any complaint for any neglect in respect 

" ■ — 

{b) See also 6 & 6 t^ict c. 55, s. 9, post^ 
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t>f the said grates shall be made within one calendar 
month after me said neglect to any justice of the peace, 
or if in Scotland to the sheriff of the count j, who may 
summon the party so complained against to appear before 
them or him at the next petty sessions or court to be 
holden for the district or division within which such ^tea 
are situate, who shall hear and decide upon the said com- 
Penaitj 61. plaint ; and the proprietor or director so offending shall 
to?^- ^*^^ *°^ every day of such neglect forfeit any sum 

i«et. ~ not exceeding five pounds, together with such costs as 
to the justices or sneriff depute aforesaid before whom 
the conviction shall take place shall seem fit 
How penal- II . And be it further enacted, that the penalties by this 
^*«S^ Act imposed, and the costs to be allowed and ordered by 
and applied, the authority of this Act, shall in England be recovered 
and applied in the same manner as any penalties and 
costs under the said Act, and in Scotland shall be re- 
covered and applied to the maintenance of the statute 
labour roads within the district where the offence is 
committed. 
Commenoe- III. And be it further enacted, that this Act shall oom- 
mentof Act mence and take effect firom and after the thirtieth day of 
September, one thousand eight hundred and thirty-nine. 
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An Act for the better Regulation of Railways, and for 
the Conveyance of Troops. [30th July, 1842.J 

(Railway Crossings, 2.) 

Gates at IX. ''And whereas by an Act passed in the second 

!«▼«* croM- and third years of her present Majesty, and intituled 

k^t closed ' An Act to amend an Act of the fifth and sixth years of 

acroM the His late Majesty King William the Fourth relating to 

^ict-'cfif.* Highways,' it was enacted, that whenever a railway 

crosses any turnpike road, or any other highway or 

statute labour road for carts or carriages in Great Britain, 

the proprietors or directors of the said railway shall 

make and maintain good and sufficient gates across each 

end of such turnpike or other road, at each end of the 

said crossings, and shall employ good and proper persons 

to open and shut such gates, so that the persons, carts, 

or carriages passing along such turnpike or other road 

shall not be exposed to any danger or damage by ths 
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passing of any carriages or engines along the said 
railway. 

'' And whereas by the Acts relating to certain rail- 
ways, it is provided that such gates shall be kept con- 
stancy dosed across the railway, except during the time 
when carriages or engines passing along the railway 
shall have to cross such turnpike or other road ;" and 
whereas experience has shown that it is more conducive 
to safety that such gates should be kept closed across 
the turnpike or other road instead of across the railway, 
be it therefore enacted, that notwithstanding anything 
to the contrary contained in any Act of Parliament here- 
tofore passed, such gates shall be kept constantly closed 
across each end of such turnpike road or other roads, in 
lieu of across the railway, except during the time when 
horses, cattle, carts, or carriages passing along such 
turnpike or other road shall have to cross such railway ; 
and such gates shall be of such dimensions, and so con- 
structed as, when closed across the ends of such turnpike 
or other roads, to fence in the railway and prevent cattle 
or horses passing along the road from entering upon the 
railway while me gates are closed : provided always, ptotIjo. 
that it shall be lawful for the lords of the committee (of 
iBer Majesty's privy council for trade) in any case in 
which they are satisfied that it will be more conducive 
for the public safety that the gates at any level crossing 
over any such turnpike or other road should be kept 
closed across the railway, to order and direct that such 
gates shall be kept so closed, instead of across the road : 
and such order of the lords of the said committee shall 
be a sufficient authority for the directors or proprietors 
of any railway company, to whom such order is ad- 
dressed, for keeping such gates closed in the manner 
directed by the Iot& of the sa^d committee. 



[ 334 ] 

PUBLIC HEALTH ACT, 1848, (11 k 12 VicT. Cap. 63,) 

AND 

LOCAL GOVERNMENT ACT, 1858, 
(21 & 22 Vict. Cap. 98.) 



Adoption of Act and Constitution of Local Boards (a). 



21 & 22 Vict. Cap. 98 (Local GoYBBi^MEirr Act). 

Act to be Sect. XII. This Act may be adopted 

Jwfflcmof (^'J ^^ corporate boroughs to which the Public 

coandi. im- Health Act, 1848, has not been a])plied, by a reso- 

proT«ment lution of the council at a meetintr held for the 

•tonen, or purpose : 

owners and (2.) In Other places under the jurisdiction of a board 

ntepayen. ^f improvement commissioners where all or part of 

the commisdoners are elected by ratepayers, or 
by owners and ratepayers, by a resolution of such 
improvement commissioners assembled at a meet- 
ing to be held for the purpose : 
(3.) In all other places having a known or defined 
boundary, by a resolution of the owners and rate* 
payers. 
Astofom- XI 11. ([Crives directions for summoning meetings in 
meett^ for **"^^ ^^ ^^® above cases, and for the mode of vot- 

purpoie of ^^^ &C.) 

^^^Uot?"' aIV. (Contains a provision as to less place included 
within the limits of a greater). 

(a) It is necessary to state that, for the constitation of a 
district under the Public Health Act, 1848, the sanction of 
the Gteneral Board of Health was necessary. That board does 
not now exist, its powero being Tested in the privy coancil. 

By 21 & 22 Vict. c. 98, s. 4, that Act (the Local Govern- 
inent Act, 1858,) is to be construed with, and deemed part of 
the Public Health Act ; and the provisions of each of the said 
Acts are, as for as may be consistent with the provisions of 
the Local Government Act, respectively to be applicable to all 
matters and things arising under the other Act. 

By sect. 6, local boards under the Local Government Act 
shall, subject thereto, have all the powers, rights, duties, and 
liabilities of local boards of health constituted under the Pnblie 
Health Act, and the Acts incorporated therewith. 
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XVI. Any place not having a known op defined P«>Tiii<m» ri 
boundary may petition one of Hep Majesty's principal £,^da3«« 
secpetanes of state to settle its boondapy fop the pupposes on petttton. 
of this Act. 

(Rules ape given as to the fopm, &c. of such petition, 
and the secpetapy of state is empoweped to settie the 
boundaries of such place.) 

Any place, the boundiuies of which have been settled An^pi&oe 
in pupsuance of the fopegoin^ ppovisions, shall thence- J5J Ac?°'be 
fopth, fop the pupposes of this Act, be deemed to be a boundaries 
place with a known and defined boundapy, and may settled, 
adopt this Act accopdingly. 



Constitution of Local Boards. 

XXIY. The duty of cappying into execution this Act Local boaidi 
shall be vested in a local boapd : and such local boapd ^H^^' 
ahall be ■**'"*^- 

(1.) In coppopate bopoughs, the mayop, aldermen, 

and burgesses acting by the council. 
(2.) In othep places under the jurisdiction of such a 
boapd of imppovement commissioneps as hepein- 
befope mentioned, the boapd of commissioneps. 
(3.) In othep places such numbep of elective mem- 
oeps as may be detepmined by a pesolution of 
the owneps and patepayeps, passed in mannep in 
which pesolutions fop the adoption of this Act ape 
hepeinbefope directed to be passed, at any meet^ 
ing held fop the purpose of iadoptiog this Act, op 
at any meeting to be summoned by the summon- 
ing officer for the purpose of this section. 
(Rules ape given pespecting the qualification of 
members, and the mode of election, &c., and the 
division of any district into wards.) 
XXVI. (Poweps of local boapd are to vest in town ^l^b^J,^ 
council when a district becomes a corporate borough.) to yett in 

town counefl 
when district 
becomes a 
corporate 
■ borouglk 
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Management of Highways in Districts tjndxs 
Public Health and Local GoYBRNtf bnt Acts. 

11 & 12 Vict. Cap. 63. 

(Fuhlic Health Act, 1848.) . 

Hi^waji LXYIII. And he it enacted, that all present and 

T^ted in fature streets, being or which at any time become high- 
' ways within any district, and the pavements, stones, 
and other materials thereof, and all buildings, imple- 
ments, and other things provided for the purposes thereof 
by any surveyor of highways, or by any person serving 
the office of surveyor of highways, shall vest in and be 
under the management and control of the said local 
and to be board of health ; and the said local board shall from time 
r^llSj' **' ^ ^™® cause all such streets to be levelled, paved, 
1,^3^ flagged, channelled, altered and repaired, as and when 

Highwayt occasion may require ; and they may from time to time 

teredllc?' ^"^^ *^® ^^^ ^^ ^^J "^"^^ Street to be raised, lowered, 

or altered as they may think flt, and place and keep in 

repair fences and posts for the safety ot foot passengers ; 

Penalties for and whosoever wilfully displaces, takes up, or iinures 

displacing the pavement, stones, materials, fences, or posts of any 

pttTementa, ^^^j^ street, without the consent of the said local board, 

shall be liable, for every such offence, to a penalty not 

exceeding five pounds, and a further sum not exceeding 

ftve shillings for every square foot of the pavement 

stones, or other materials so displaced, taken up, or 

mjured. 

Local iKNird LXIX. And be it enacted, that in case any present 

ma7 reqo^ q^ future Street, or any part thereof (not being a high- 

oo^ten to "^^y) M} ^ ^^^ sewered, levelled, paved, flagged, and 



(a) Before the passing of ibis Act, the repair of the streets 
in L. was uuder tlie control of commissioners by virtue of a 
local Act, which empowered the commissioners to declare any 
new street to be a highway. This statute was afterwards re- 
pealed, and the Public Health Act, 1848, was applied to L. 

Held, that a sti'eet made while the local Act applied, and 
which was not declared by the commissioners to bis a paUie 
hihway, though dedicated to the public, was not a highway 
within the Public Health Act, and that an order of the oom« 
missioners requiring the inhabitants of premises abutting on 
the street to repair it, onder sect. 69, was therefore valid. 
WUlei ▼. Wallington, 27 J. P. 295. 
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channelled to the satisfaction of the local board of health, i^ in ordtr 
6uch board TO&jy by notice in writinp^ to the respective S^^ 
owners or occupiers of the premises Sonting, adjoining, 
or abutting upon such parts thereof as may require to be 
sewered, levelled, pavea, flagged, or channelled, require 
them to sewer, level, pave, flag, or channel the same 
within a time to be specified in such notice : and if such and upon 
notice be not complied with, the said local board may, '*>«*' <*«*«« 
if they shall think fit, execute the works mentioned or tSe^roriu"^ 



referred to therein ; and the expenses incurred by them uid ebarge 
in so doing shall be paid by the owners in de&ult, ac- SelwpwMe 
cording to the frontage of their respective premises, and "'*°** 



in such proportion as shall be settled by the surveyor, 
or in case of dispute as shall be settled by arbitration 
(having regard to all the circumstances of the case) in 
the manner provided by this Act ; and such expenses 
may be recovered from the last-mentioned owners in a 
summary manner, or the same may be declared by order 
of the said local board to be private improvement ex- 
penses, and be recoverable as such in the manner herein . 
afterprovided. 

LXa. And be it enacted, that if any present or future A07 ttrMi 
street, not being a highway at the time when this Act is jf^JJJJJ ^ 
applied to the district in which it is situate, be sewered, order, maj 
levelled, paved, flage^ed, and channelled to the satis- ^^|^ 
faction 0/ the local board of health (b), the said local mi^graMot 
board may, if they shall think fit, by notice in writing of the load 
put up in any part of the street, declare the same to be ^^^^'^ 
a highway, and thereupon the same shall become a 
highway, and be from, time to time repaired by them 
out of tlie rates levied in that behalf under the autho- 
rity of this Act ; and every such notice shall be entered 
amongst the proceedings of the said local board : pro- vdIm pro- 
vided always, that no street shall become a highway as jj^^'^ 
last aforesaid if within one month after notice in writing mootb, ob- 
shall have been put up as last aforesaid the proprietor of J«et thereto, 
such street, or the person representing or entitled to re- 
present such proprietor, shsJl by notice in writing to the 
said local board object tiiereto. 

LXXI. And be it enacted, that if and when for the Power to 
purposes of this Act the local board of health deem it JJ2/"5«i«* 
necessary to raise, sink, or otherwise alter the situation pipM to be 
of any water or gas pipes, mains, plugs, or other water- moyed. 
works or gasworks laid in or under any street^ they 

(b) See R. ?. Dukinfield, 82 L. J. M. C. 230, p. IS. 
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may by notice in writing reqniire the person to whom 
the pipes, mains, plugs, or works belong to raise, sink, 
or otherwise alter the situation of the same in such 
manner and within such reasonable time as shall be spe- 
cified in such notice, and the expenses attendant upon 
or connected with any such alteration shall be paid by 
the said local board out of the general district rates 
levied under this Act ; and if such notice be not com- 
plied with, the said local board may make the alteration 
required : provided always, that no such alterations shall 
be required or made which will permanently injure 
any such pipes, mains, plug^, or works, or prevent the 
water or gas from floiinng as freely and conveniently as 
Proprieton usual : provided also, that where under any local Act of 
ofthepipM Parliament the expenses attendant upon or connected 
iS>i^wmf'^ with the raising, sinking, or otherwise altering the 
situation of any water or gas pipes, mains, plugs, or 
other waterworks or gasworks, are or shall be directed 
to be borne by the ^rson to whom such pipes or works 
belong, his liability m that respect shall continue, in the 
same manner and under the same condition in all re- 
spects as if this Act had not been passed. 

LXXII. And be it enacted, that one month at the 
least before any street is newly laid out as aforesaid, 
written notice shall be given to the local board of health, 
showing the intended level and width thereof; and the 
level and width of every such street shall be fixed by 
the said local board ; and it shall not be lawful to lay 
out, make, or build upon any such street otherwise than 
in accordance with the level and width so fixed, — ^on- 
less, upon disapproval by the said local board of the 

level or width specified in such notice, the general board 

jcffit to appeal of health shall otherwise direct; and whosoever shall 

J^'^*'** lay out, make, or build upon any such street otherwise 

than in accordance with the level and width fixed by 

the said local board, or approved by the said general 

Peeuniarj board, shall be liable for every such ofience to a penalty 

SSrtng out*^' not exceeding twenty pounds for every day during 

street con- which he shall permit or suffer such street to continue 

^^^^^^ to be so improperly laid out, made, or built upon; and 

^J^, the said local board may, if they shall think fit, cause 

and ttreeto any such street laid out or made at a level or width 

^Snd kc. o^^erwise than in accordance with the level and width 

at offender's SO fixed or approved as aforesaid, or any building buih 

expense. in any such street otherwise than in accordance with 

such level and width, to be altered in such manner as 
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thje case mtLj Tequire, and the expenses incurred by 
them in so doing shall be repaid to them by the offender, 
and be recoverable from him in a summary manner: 
provided always, that if no such level or widu be iixed, intended 
and no approval or disapproval of the lev.el or width ^^^^» ^'» 
proposed oe signified by the said local board within one Sopted, if 
month from the last-mentioned notice, the intended no diMtp- 
street may be laid out and made upon the level and of ^^* ^'* 
the width specified in such notice, if the same be other- montiS.* 
wise in accordance with the other provisions of this 
Act. 

LXXIIX. And be it enacted, that the said local board Loeai board 
may, by agreement, purchase any premises for the pur^ JJJJ/"^ 
pose of widening, opening, enlarging, or otherwise im-^gesi^ 
proving any street ; ana any part of the premises so oni« *» 
purchased which shall not be wanted for that purpose ^^S^SSil^ 
shall be resold at the best price that can be gotten for 
the same, and the proceeds of such resale shall be car- 
ried to the district fund account hereinafter mentioned. 

CXYII. And be it enacted, that the local board of Local board 
health within the limits of their district shall, exdu- ^/SJ^of 
sively of any other person whatsoever, execute the office gurveyor of 
of and be surveyor of highways, and have all such bighways 
powers, authorities, duties, and liabilities as any sur- JJJJJlJjjj^**' 
veyor of highways in England is now or may hereafter districto; 
be invested with or be liable to by virtue of his office by 
the laws in force for the time being, except in so far as 
such powers, duties, or authorities are or mav be incon- 
sistent with the provisions of this Act ; ana the inha- districts 
bitants of any district shall not in respect of any pro- under this 
perty situate therein be liable to tiae payment of high- ^^^^JJI^*^^ 
way rate or other payment not being a toll, in respect rewpeet of 
of making or repairing roads or hignways within any highways 
parish, township, or place, or part of any parish, town- JS^ttT* 
ship, or place situate beyond the limits of such district : ^^^ existing 
provided sdways, that the several persons who at the gurreyon to 
time when this Act is ajpplied to any district are sur- wcotwr rates 
veyors of highways withm the same district may re- ■"*"• 
cover any highway rate made in respect of the said 
district, and then remaining unpaid, in the same manner 
as if tins Act had not been passed ; and the money so 
recovered shall be applied, in the first instance, in reim- 
bursing themselveB any expenses incurred by them as 
such surveyors, and in discharging any debts legally 
owing by them on account of the highways within their 
jurismctLon ; and the surplus (if any) shall be paid by 

q2 
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them to the treasurery and carried to the district fond 
^Q account mentioned in this Act: provided also, that 

byjuitioefl neither the allowance by justices, nor the signature by 
of ntet. Ice., the local board of health, shall be necessary m the case 
wBBeeewary. ^£ ^^^y ^^^ made by the local board of health under this 

Act. 
B«6r?atioii CXYIII. And be it enacted, that notwithstanding the 
of existing application of this Act to any district, the liability of 
^'^^ a°y Penon whomsoever to de^y or co^tribnte towirdo 
fce. ' the expense of making, completing, altering, amending, 

- or mamtaining any sewer, or any walls or works for 
protecting the land against the force or encroachments 
of the sea, or of paying or flagging or putting in order 
any street, or part thereof, within the district, shall, if 
incurred {)reyiou0ly to the time when this Act is so ap- 
plied, continue, and the same may be enforced, as if tms 
Act had not been passed, and the rates to be levied under 
this Act shall be made only for purposes to which su^ 
liability does not extend. 



Cost of Rbpairs op Highways under Public 
Health and Local GoyERNMENT Act. 

21 & 22 Vict. Gap. 98. 



'of high- '^^ ^^^ ^^ which the repair of highways is to be pro- 
repair yided for in districts under the Public Health Act, 1848 : 



21 & 23 Viet. XXXVII. And whereas doubts haye arisen as to the 

e.OS. 
Cost 

""ay 

^bede- Be it enacted that in such districts, or in districts where 
generai^diB^ this Act is adopted, and where no other mode of pro- 
triet rate In yiding for the repair of highways is directed by any 
^^ local Act, 

(1.) Where the whole of the district i& rated to 
public works of paving, water svpply, and sewer- 
age, or to works for such of these purposes as are 
proyided for in the district, die cost of repair of 
nighways shall be defrayed out of the general 
district rate : 
Power to (2.) Where parts of a district are not rated for 

lery hij^- works of paying, water supply, and sewerage, or 

^^!n ^ ^or such of these purposes as nay e been proyided 

for by rate in the district, the cost of the repair of 
highways in the same parts shall be defrayed out 
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of a highway rate, to be separately assessed and 
levied in the same parts by the local board as 
surveyor of highways, and the cost of such re- 
pair in the resiaue of tne district shall be defrayed 
out of the general district rate : 
(8.) Where no public works of paving, water supply, 
and sewerage are established in uie district, the 
repair of highways in the district shall be pro- 
vided for by a hi^way rate, to be levied over the 
whole distnct by the local board as surveyors of 
hi^ways. 
N.B.— ^e next subdivision (4) of section 87, 21 
& 22 Vict. c. 98, has been repealed by 24 & 26 Vict. 
c. 61, 8. 9, and in lieu thereof it is enacted as fol- 
lows : — 



24 & 25 Vict. Cap. 61. 



IX. (1.) Where part of a township, or place notProvidon 
comprised within any district in which the said JShST^'in 
** Local Government Act, 1858/' is in force, and pi^ oP ^ 
which part is hereinafter referred to as ** the ex- P^^jjjf *' 
eluded part," was, before the said Act came into ^lubftciaded 
force in such district, liable to contribute to the indittrieu 
highway rates for such township or place, such JJ^JJ^SSt 
excluded part shall for all purposes connected Act m here- 
with the repairs of highways and the payment of »» "tated. 
highway rates, be considered to be ana be treated 
as if forming part of such district : 
(2.) It shall be lawful for a meeting of ratepayers of 
the excluded part (to be convened and conducted 
in the manner prescribed by the thirteenth sec- 
tion of the said Local Government Act (1858), 
with respect to districts not being corporate 
boroughs or towns, under the jurisdiction of im- 
provement commissioners,) to decide that such 
excluded part shall be formed into a separate 
highway district, and thereupon the excluded 
part shall for all purposes connected with high- 
ways, surveyors of hignways, and highway rates, 
be considered and treated as a township main- 
taining its own highways : 
(8.) The reijuiBition for nolding such meeting' as 
last mentioned shall, in any excluded part where 
the said Local Government Act (1858) has been 
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in force before the ptasiiig of this Act, be pre- 
sented within six calendar months after the paas- 
S; of this Act, and in all other cases within six 
endar months after the adoption of the said 
Local Croremment Act (1858), bat nothing* in 
this section before contained shall applj to dis- 
tricts constitated under the Pablic Heslth Act 
(1848), indoding a part onlj of anj parish, 
township, or place, which before the constito- 
tion of soch district maintained its own high- 
ways. 
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21 & 22 YiOT. Cap. 98. 
{Local Oovemmcnt Act, 1858, coKtvuiedfrom p. 341.) 

XXXVII. (6.) (a) Pnmded thatit shall not be necessary 
for any local board, in the case of any highway- 
rate made by them, to do the following acts or 
any of them : that is to say, — 
To lay such rate before any justices, or obtain 

their allowance : 
To annex thereto the signature of such local 

board: 
To lay the same before the paiishionen assem- 
bled in yestry : 
To yerify before any justices any aoooonts kept 

by them of sach highway rates : 
Ana all such accounts shall be audited in all 
respects in the same way as the other ac- 
counts of local boards, and all ministerial 
acts required by any Act of Parliament to 
be done by the saryeyor of highways may 
be done by the sunreyor of the locaf board, 
or by sucli other person as they may ap- 
point: 
(6.) The surplus of any monies directed by the one 
kundred and seventeenth section of the Public 
Health Act, 1848, to be paid by sunreyors of 
highways to the treasurer of the local board, 
and to be carried to the district fund account, 
shall, for eyery district or part of a district where 
the roads are repaired out of highway rate, be 



(a) Bee p. 841, ante, 1. 10. 
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carried by the same treasurer to a separate ac- 
count to oe kept by hinii and called the highway 
rate account. 

The Act of the 13 Vict. c. 85, '' for requiring 
annual returns of the expenditure on highways 
in England and Wales to be transmitted to the 
secretary of state, and afterwards laid before Par- 
liament," shall apply to the derk to eyery such 
local board as aforesaid in like manner as to the 
clerk to any trustee or commissioner as in such 
Act mentioned. 
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(1.) NUISANCES REMOVAL ACT, 1856, 
(18 & 19 Vict. Cap. 121,) 

AND 

(2.) DISEASES PREVENTION ACT, 1866, 

(18&19VICT. Cap. 116.) 

Local Authority (b). 

Local 23 & 24 Vict. c. 07, sect. (II.) The following bodies 

to Meeuto *^*^ respectively be the local authority to execute the 
NviMDcet said Act (Nuisances Removal Act, 1855) : 
BamoTti In any place within which the Public Health Act is or 

'^^' shall he in force, the local hoard of health : 

In any other place wherein a council exists, or shall 
exist, the mayor^ aldermen, and burgesses by the 
council, except m the city of London and the 
liberties thereof, where the local authority shall be 
the commissioners of sewers for the time l>eing, and 
except in the dty of Oxford and the borough of Cam- 
bridge, where the local authority shall be the com- 
missioners acting in execution of the Local Improve- 
ment Acts in force respectively in the said dty and 
borough : 
In any place where there is no local board of health 
or council, and where there are or shall be trustees 
or commissioners under an improvement Act, such 
trustees or commissioners : 
In any place wherein there is no such local board of 
health, council, body of trustees or commissionerBi 
if there be a board of ^ardians of the poor for such 
place, or for any paiisn or union within which such 
place is situate, such board of guardians, and if there 
DC no such board of guardians, the overseers of the 

(6) The ** local authority" under the first-named Act was 
constltiited by 18 k 19 Vict. c. 121, as. 3, 6, 7, 9, under the 
second by 18 & 19 Viet. c. 116, bs. 2, 3. These several sec- 
tions are repealed by 23 A: 24 Vict c 77, as. 1, 10, and other 
provisionB substituted by bs. 2, 3, 4, 5, 10, 11, &c 
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poor for such placoi or for the parish of which' such 

flace forms part. 
, Provided, that, in any place where a highway Highway 
board or " The Nuisances Remoyal Committee," chosen nJJjJ,^'^ 
by the vestry, in pursuance of the said Act {c)^ is sub- remorai 
sisting, and at the time of the passing of this Act em- commi^ 
ploys or joins with other local authorities in employing listing maj 
a sanitary inspector or inspectors, such highway board be continued 
or nuisances removal committee may continue to act, SJ^JSjIJot 
and a like committee may be annually chosen by the lanitary in- 
vestry for such place in the same manner as if this Act ■p«ctow. 
had not been passed ; but in case in any vear the nui- 
sances removal committee be not chosen tor such place 
in manner provided by the said Act, or if the highway 
board or committee now subsisting, or hereafter chosen, 
fail for two months in any year to appoint or employ a 
sanitary inspector or inspectors, the authority oi such 
highway board or committee shall cease, and no like 
committee shall be chosen for such place, and the same 
body or persons shall thenceforth be the local authority 
for the place as if no such highway board or committee 
had been appointed therein. 

IV. All charges and expenses incurred by the local How ex- 
authority in executing the said Nuisances Bemoval Act, ^S^- 
and not recovered as therein provided, shall be defrayed thonty to be 

as follows ; to wit, defSrayed. 

Out of general district rates where the local authority 

is a local board of health : 
Out of the borough fund or borough rate where the 
local authority is the mayor, aldermen, and bur- 
gesses by the council : 
Provided always, that, in the city of Oxford and borough 
of Cambridge such expenses shall be deemed annusd 
charges and expenses of cleansing the streets of the 
said city and borough respectively, and shall be so pay- 
able: 

Out of the rates levied for purposes of improvement 
under any improvement Act, where the local autho- 
rity is a bodv of trustees or commissioners acting in 
execution oi the powers of such an Act : 
Where a board of guardians for a union is such local 
authority for the whole of such union, such charges 
and expenses shall be defrayed by means of an 



(c) NnisaneeB Removal Act, 1855. 
Q 3 
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addition to be 'made to the rate for the relief of ibe 
poor of the parish or parishes for which the ex- 
pense has been incurred, and be raised and paid in 
like manner as money expended for the relief of the 
poor: 
Wnere the board of guardians for a union is such local 
authority for two or more places maintaining their 
own poor, but not for all such places in such onion, 
such charges and expenses shall be paid out of ^e 
poor rates of the places aforesaid, for which the 
board is the local authority : 
Where the board of guardians for a union is under 
this Act the local authority for a single place main- 
taining its own poor, and where the ooard of guar- 
dians for any such single place, or the overseers of 
any such place, or '^ The Nuisances Removal Com- 
mittee'' continued or chosen as hereinbefore provided 
in any such place, are under this Act the local 
authority for such place, such charges and expenses 
shall be defrayed out of the rates for the reUei of the 
poor thereof : 
Wnere the board of ^ardians for a union is under this 
Act the local authority for part only of any place 
maintaining its own poor, together with the whole 
of any other such place or {Murt of any other such 
place, such board shall apportion such charges and 
expenses between or among any or every such part 
and any or every such place ; and so much of such 
charges and expenses as may be apportioned to anv 
or every such place for the whole of which sucn 
board is the local authority, shall be defrayed out of 
the rates or funds applicable to the relief of the poor 
thereof: 
So much of any such charges and expenses as may be 
apportioned to part of a place maintaining its own poor, 
and any such charges and expenses incurred by any 
board of guardians or overseers, where such board or 
overseers are the local authority for part of anj such 
place only, shall be defrayed by means of an addition to 
DC made to the rate for the relief of the poor thereof, and 
be raised and paid in like manner as money expended 
for the relief or the poor. 
BoMd of V. (Provides that the board of guardians may appoint 

guardiam a committee or committees out of their own body under 
^^g^* section five of Nuisances Removal Act, for purticular 
for particu- parishes or places for which the board is the local autbo- 

UrpttrUlNf. 
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rity ; and the expenaes of such committee may be paid 
out of the poor rates of the place or places for wtuch 
such committee is appointed.) 

XI. The board of guardians for any union, or parish Local au- 
not within a union, in England, shall be the local autho- ^^^ng' 
rity for executinj^ the said Diseases Prevention Act in tb« niwun 
every place within their respective unions and parishes, PwventioB 
and m every parish and place in England not within a 
union, and &r which there is no boara of guardians, the 
overseers of the poor shall be the local authority to ex- 
ecute the same Act; and the expenses incurred in the 
execution of such Act by the board of guardians for a 
union shall be defrayed out of the common fund 
thereof, and the expenses of the board of guardians or 
overseers of the poor of any single parish or place shall 
be defrayed out of the rates for the relief of tne poor of 
such pansh or place : provided that every such board of 
g^iaraians shall, for the execution of the said Act for the 
prevention of duseases, have the like powers of appointing 
committees with the like authority, and where any su(£ 
committee is appointed the expenses thereof and of the 
board shall be paid in the same manner as hereinbefore 
provided where such a board is the local authority for 
the execution of the said Nuisances Removal Act : pro- 
vided also, that any expenses already incurred by any 
local authority in the execution of the said Act shall he 
defrayed as if this Act had not been passed : provided, 
moreover, that, in respect of any place where, under this 
Act, the local authority for executing the Nuisances 
Removal Act is any other body than the board of ^ar- 
dians or the overseers of the poor, the privy counci^ if it 
see fit, may, in the manner provided vx tne exercise of 
its powers under the Public Health Act, 1858. authorize 
such other body to be, instead of the board oi guardians 
or the overseers of the poor, the local authority for exe- 
cuting the Diseases Prevention Act : provided also, that, 
as regards the metropolis, the vestries and dLstriet boards 
under 18 & lOVict. c. 120, within their respective parishes 
and districts, shall continue to be the local authorities for 
the execution of tiie said Diseases Prevention Act, 1865, 
and their charges and expenses shall be defrayed as if 
this Act had not been passed. 



348 NuiaaneeB Removal Act, 1866; and 

ClBANSINQ DITORB8, KAKINO SbWBBS, BTO., UNDSB 

NuiSANOES Rbmoyal Aot, 1855. 
18 & 19 Vict. Cap. 121. 

Snrreronof XXI. All surveyors and district surveyors may make^ 
ciSluue^' ^ scour, cleanse, and keep open all ditches, gutters, drains, 
ditches, Ice or watercourses in and through any lands or grounds ad<- 
P»y*"' joining or lying near to any highway, upon paying the 
^Tdunifw. owner or occupier of such lands or grounds, provided 
they are not waste or common, for the damages which 
he shall thereby sustain, to be settled and paid in such 
manner as the aamages for getting materiats in incloBed 
lands or grounds are directed to be settled and paid by 
the law in force for the time being with regard to high- 
ways. 
Power to XXII. Whenever any ditch, gutter, drain, or water- 

locai autho- course used or partly used for the conveyance of any 
and imiNroTe ^^^ter, filth, sewag^B, or other matter from any house, 
open dttcbef, buildings, or premises is a nuisance within the meaning 
^' of this Act, and cannot, in the opinion of the local au- 

thority, be rendered innocuous, without the laying down 
of a sewer or of some other structure along the same or 
part thereof or instead thereof, such local authority shall 
and they are hereby required to lay down such sewer or 
other structure, and to keep the same in good and ser- 
viceable repair, and they are hereby dedar^ to have the 
same powers as to entering lands for the purposes thereof 
and to be entitled to recover the same penalties in case of 
interference, as are contained in the sixty-seventh and 
sixtnr-eighth sections of the Act passed in the fifth and 
sixtn years of the reign of King William the Fourth, 
intituled '* An Act for consolidating and amending tiie 
Laws relating to the Highways in England ; " and such 
local authority are hereby auuiorized and empowered to 
assess every house, builcunff, or premises then or at any 
time thereafter using for the purposes aforesaid the said 
ditch, gutter, drain, watercourse, sewer, or other struc- 
ture, to such payment, either immediate or annual, or 
distributed over a term of years, as they shall think just 
and reasonable, and, after fourteen days' notice at the 
least left on the premises so assessed, to levy and collect 
the sum and sums so assessed in the same manner, and 
with the same remedies in case of de&ult in pavinent 
thereof, as highway rates are by the law in force for the 
time being leviable and collectable, and with the same 
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right and power of appeal against the amount of such 

assessment reserved to the person or persons so assessed 

as by the law for the time being in force shall be given 

against any rate made for tbe repair of the highways ; 

and the provisions contained in this section shall be ProTisionf 

deemed to be part of the law relating to highways in of this mc- 

Shogland : provided always, that -mieTe such ditchy ^eaiMd to 

fatter, drain, or watercourse shall, as to. parte thereof, be part of 
e within the jurisdiction of different local authorities, ^J^^" 
this enactment shall apply to each local authority only 
as to so much of the works hereb^r required, and the ex- 
penses thereof, as is included within tne respective juris- 
diction of that authority : provided also, that such 
assessment shall in no case exceed a shilling in the 
pound on the assessment to the highway rate, if any. 



12 & 13 Vict. Cap. 85. 

An Act for requiring annual Returns of the Expenditure 
on Highways in England and Wales to he transmitted 
to the Secretary of State, and afterwards laid before 
Parliament. [ISth July, 1849.] 

Whbbbas by an Act passed in the sixth year of King 
William the Fourth, intituled "An Act to consolidate «"WiU. 4. 
and amend the Laws relating to Highways in that part ^ * 
of Great Britain called England," it was enacted, that 
within one calendar month after the election or appoint- 
ment of surveyor as therein directed the accounts for 
the year preceding of monies received and disbursed by 
virtue of the said Act should be signed by the surveyor, , 
district surveyor, or assistant surveyor for the year pre- 
ceding, and laid before the justices of the peace at a 
special sessions for the highways holden at tiie place 
nearest to the parish or district jot which such surveyor 
should have been appointed; and that at the special 
sessions for executing the purposes of the said Act held 
next after the twenty-fifUi day of March in every year 
by the justices of the peace within their respective divi- 
sions, the surveyor of each of the parishes within such 
respective divisions should verify his accounts: And 
whereas it is expedient that annual statements of the 
receipts and expenditure on highways in England should 
be transmitted to one of the seci'etaries of state, to the 
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intent that abstracts thereof may be laid before both 
cierki to houses of parliament : Be it enacted, therefore, by tiie 
neeua us- Queen's most excellent Majesty, by and with the advice 
■ionstopx«- and consent of the Lords spiritual and temporal, and 
'^^^ti fro" ^o°^™o^^y ^ ^^ present parliament assembled, and by 
accounts^ the authority of the same, that at the special sessions in 
sarTej on of each division at which the accounts of any surveyors, 
andtranlmit ^^^^^^^ Surveyors, and assistant surveyors shaU be pro- 
fhem to duced and verified as by the said recited Act required, 
■jCTetaiy of the clerk to the justices shaU prepare from such accounts 
^' a separate statement in writing*, according to the form in 

the schedule to this Act, of the receipts and expenditure 
on account of the highways of each parish in such divi- 
sion, and shall, witmn fourteen days after such special 
sessions, transmit all such statements to one of Her 
Majesty's principal secretaries of state : and for the pre- 
paration and transmission of each sucn statement such 
clerk shall be entitled to charge to the respective parish 
penalty on the fee of two shillings ; and if any such derk to such 
neglect. justices shall neglect to transmit any such statement 
within the time hereinbefore prescribed for that purpose, 
he shall, for every such offence, on conviction, forfeit any 
sum not exceedmg five pounds nor less than forty 
shillings, and such penalty shall be recovered and applied 
as penalties are by the said Act made recoverable and 
applicable. 
Town clerks II. And be it enacted, that the town clerk of every 
^rough«r^ city, borough, port, cinque port, or town corporate subject 
and clerks to to tiie provisions of the Act passed in the seventh year 
SSSI-""* of King WilUam the Fourth, "to provide for the regu- 
ri^ersrto l&tion of municipal corporations in England and Wales," 
prepare and the clerk to the trustees or commissioners appointed 
a^SS** **' under any Act of Parliament where the council of such 
respecting city, borough, port, cinque port, or town corporate, or 
^*?toi^'' it ®^^^ trustees or commissioners, are authorized to pave, 
SSem xo*^ cleanse, or repair any highway, shall, within thirty days 
secretary of next after every annual or other periodical account of 
the receipts and expenditure of such council, trustees, 
or commissioners, in respect of the highways under their 
management, has been made out, or where provision is 
made for the settlement or audit of such account, then 
within thirty days after such settlement or audit, pre- 

Ei from such account a statement in writing, showing 
far as circumstances will permit) the like partica- 
of such receipts and expenditure as are indicated 
under the heads oi receipts and expenditure respectively 
in the form contained m the schedide to this Act^ and 



state. 
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shall, within the time aforesaid, transmit such statement ' 
to one of Her Majestr's principal secretaries of state ; 
and if such town clerl or clerk to the trustees or com- 
missioners shall neglect to transmit any such statement Pematy on 
within such time as aforesaid, he shtul for every such "**»*«*• 
oiFence, on conviction, forfeit any sum not exceeding 
ten pounds nor less than five pounds, and such penalty 
shall be recovered and applied as penalties are by the 
said Act made recoverable and applicable. 

III. And be it enacted, that such secretary of state AiMtneto ot 
shall every year cause the statements transmitted to him b^S^ before 
under this Act to be abstracted, and the abstracts thereof i»rUameiit. 
to be laid before both houses of parliament. 

IV. And be it enacted, that the said first-recited Act pint reeitod 
and this Act shall be construed together as one Act. f^J^ *^ 

V. And be it enacted, that this Act may be amended t^edMome' 
or repealed by any Act to be passed in this present ses- ^^ j^^j ^ 
sion of parliament. uneBded,«cc 
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SCHEDULE. 



Oenbral Statbmbnt of the Receipts and Expendi- 
ture on account of the Hiohwats of the parish [town- 
ship, hamlet, ^c] of—, in the county of , for the 

year endingr 25th March, 18—, as appearing from the 

accounts of , surveyor of highways for the said parish 

[township, hamlet, ^c], allowed by the justices at a special 

sessions for the highways holden at , on the day 

of . 

RECEIPTS. 

£ *. d. 
Balance in hand (if any) from last account - 
Rates or assessments received in money 
Value of team labour performed by ratepayers in 

lieu of rates -...-- 
Value of other work performed by ratepayers in 

lieu of rates ------ 

Receipts from turnpike trusts (if any) - . - 
Other receipts ------- 

Total Income - £ 

EXPENDITURE. 

£ «. d. 

Balance overpaid (if any) on last account - 

Paid for manual labour - - - . - 
„ for team labour (in money) - . . 

„ for materials ------ 

„ for tradesmen's bills - - - - - 

„ for salaries ------ 

Value of team labour performed by ratepayers in 
lieu of rates ------ 

Value of other work performed by ratepayers in 
lieu of rates - - - - - - 

Payments to turnpike trusts (if any) - - - 

Other payments ....-- 

Total Expenditure - £ 

Leaving on the 25th March, 18—, a balancie of £ 
in hand, or overspent, as the case may be 



(Signed) , 

Clerk to the justices for the diviaioD. 
Dated , 18—. 
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An Act. to enable Overseers of the Poor and Surveyors of the 
Highways to recover the Costs of distraining for Bates. 

[11th May, 1849.] 

Abstract of tbb Enactmbitts. 

1. Where a warrant of distress is granted far a poor rate 
or highway rate, j'C, the costs of obtaining it may also 
be levied, 

2. Imprisonment in drfault of distress, — So much of 48 
Eliz. c. 2, as relates to commitments for nonpayment 
of rates, or for drfault of distress, repealed, — Power 
to order imprisonment not exceeding three months in 
default of distress, 

3. One warrant may be issued against several rate' 
payers; but otherwise as to a commitment in dtfauli 
of distress, 

4. To whom warrants ef distress or commitment to be 
directed, 

5. Summons, and how served; if not obeyed the justices 
may proceed ex parte. 

6. On payment or tender of rate and costs proceedings to 
cease, 

7. Costs already recovered or proceeded for deemed legal, 

8. Forms in schedule valid, 

9. {Applies to church rates only,) 



By this Act, 

After reciting that by the 43 Eliz. c. 2, and 6 & 6 
Will. 4, c. 50, provision is already made by law for the 
recovery of the sum or sums at which any person is 
rated or assessed to the relief of the poor, or is rated or 
assessed in any rate for the highways, in England or 
Wales, by distress and sale of his goods and chattels, 
and in default of such distress by commitment to prison 
until the same shall be paid ; but no provision is made 
for levying the costs and expenses incurred by the over- 
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seers of the poor or the surveyors of highways in the 
recovery of the same respectively : — 

It is enacted, 

When a I. That it shall be lawful hereafter for all justices of 

dSSSV *^® peace, if in their discretion they shall so think fit, 
granted for a ^ ^^7 warrant of distress they shall make and issae for 
poor rate or the levying of any sum or sums to which any person or 
n£^. the persons is or are now or may hereafter be rated or as- 
eosuofob- sessed in or by any rate or assessment for the relief of 

***°**iSg"b *^® P*^' ^^ ^*^^ the highways in England or Wales, or 
£!^^. ^ * in or by any other rate or assessment which by law now 
or hereafter is or shall be directed to be enforced or re- 
covered in the same manner as a poor rate, or in any 
warrant for the levying of any arrears of the same, to 
order that a sum, such as they may deem reasonable, 
for the costs and expenses which such overseers or sui^ 
veyors, or the persons applying for such warrant, shall 
have incurred in obtaining tne same, shall also be levied 
of the goods and chattels of the person or persons ag'ainst 
whom such warrant shall be granted, together with the 
reasonable charges of the taking, keeping, and selling of 
the said distress. 

And after reciting that by an Act, 43 Eliz. c. 2, inti- 
tuled '^ An Act for the Belief of the Poor," it is amongst 
other things enacted, that, in de&ult of distress for a poor 
rate, it shall be lawful for two justices of the peace to 
commit the party against whom the distress warrant 
shall have issued to the common gaol of the county, 
there to remain without bail or mainprise until pay- 
ment : And that it is desirable to limit the time withm 
which a person assessed to a poor rate, or any other of 
the rates or assessments aforesaid, may be imprisoned for 
nonpayment of the same :-*^ 

It is enacted. 

Imprison- n. That SO much of the said recited Act as relates to 
Snitofdis^ ^6 commitment of any person to the county nu>l for 
troM. nonpayment of any poor rate, or for default of oistress 

whereon to levy the same, shall be and the same is hereby 
repealed ; and every person now undergoing any sucn 
imprisonment under or by virtue of the said recited Act 
shall be discharged from such imprisonment so soon as 
he or she shall have been imprisoned three calendar 
months, or shall sooner pay the sum or sums with which 
he or she is charged ; and that hereafter, when to any 
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warrant of distress for the levying of any sam or sums 
to which any person or persons is or are now or may 
hereafter be rated or assessed in or by any rate or assess- 
ment hereinbefore mentioned, it shall be returned by the 
constable or person having the execution of such war- 
rant that he could find no goods or chattels, or no suffi- 
cient goods or chattels, wnereon to levy such sum or 
sums, together with the costs of or occasioned by the 
levying of the same, it shall be lawful for any two or 
more justices of the peace before whom the same shall 
be returned, or for any two or more justices of the peace 
for the same countrv, riding, division, liberty, city, 
borough, or place, if in their discretion they shall so 
think fit, to issue their warrant of commitment against 
the person with relation to whom such return shall be 
80 made as aforesaid, in the form (D.) in the schedule to 
this Act annexed, or in any form to the like effect, and 
thereby order such person to be imprisoned in the com- 
mon gaol or house of correction for any time not ex- 
ceeding three calendar months, imless the sum or sums 
therein mentioned shall be sooner paid ; and everv such 
warrant of commitment made or issued for deiault of 
distress as aforesaid shall be made as well for the non- 
payment of the costs and expenses so as aforesaid in- 
cimred in obtaining such warrant of distress, if the same 
shall be so ordered as aforesaid, and the costs attending 
the said distress, and also the costs and charges of taking 
and conveying the party to nrison, (the amount of sucn 
several costs, expenses, ana charges being stated in 
fluch warrant of commitment,) as for the nonpayment 
of the sum or sums alleged to be due for the saia rates 
respectively. 

ill. That for the saving of expense in the lev^in^ Onewumit 
of any sum or sums for rate and costs as aforesaid it ^^^|t^^ 
shall oe lawful to make and issue one warrant of lererai rate- 
distress against any number of persons neglecting or vw, te. 
refusing to pay the same, in the form in the schedule 
to this Act annexed; but nothing herein shall be 
deemed or construed to authorize justices in like 
manner to grant or issue one warrant of commitment 
*against several persons in default of distress as afore- 
said. 

IV. That the warrants aforesaid may be directed to To whom 
the churchwardens and overseers of tne poor^ or the JS!SS!\i? 
overseers of the poor, or the surveyors of the highways oommitment 
respectively, and to tne constable of the parish or town- ^ ^ inned. 
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ship, and to any other person or persons, or to any one or 
more of them, as by the justices granting the same shall 
be deemed fit. 
Sammons, Y. That every summons to be issued asainst any 
•elr^i!^ person for nonpayment of any sum for which he op she 
IS or shall be so rated or assessed as aforesaid shall be 
directed to such person, and may be in the form (B.) in 
the schedule to this Act annexed, or in any form to the 
like effect ; and the same may be served by any church- 
warden or overseer of the poor, or surveyor of the high- 
ways, respectively, or constable or other person, to whom 
it shall be delivered for that purpose, upon the person to 
whom it is so directed, by deuvering the same to the 
party personally or by leaving the same with some 
person for him or her at his or her last place of abode ; 
and the person who shall serve the same in manner 
aforesaid shall attend at the time and place and before 
the justices in the said summons mentioned, to depose if 
necessary to the service of the said summons: and if, 
If not upon the day and at the place appointed in and by the 

obeyed the gaid summons for the appearance of the party so sum- 
pro^ S*^ moned, such party shall fedl to appear accordingly in 
paru, obedience to such summons, then and in every such case, 
if it be proved upon oath or affim^ation to the justices 
then present that such summons was duly served as 
aforesaid a reasonable time before the time so appointed 
for his or her appearance as aforesaid, it shall be lawful 
for such justices of the peace in their discretion, if they 
shall so think fit, to proceed ex parte, in the same manner 
to all intents and purposes as if such party had per- 
sonally appeared before diem in obedience to the said 
summons. 
Onpftjment YI. That in all cases where any proceedings have 
nite^nd **' ^^^^ ^^ *^*^^ hereafter be taken to compel payment of 
eofts pro- any sum for which any such person is or snail be so rated 
oeedioga to or assessed as aforesaid, if at any time before such person 
^*^* shall be committed to and lodged in prison for nonpay- 

ment thereof, or for or by reason of its being returned to 
such warrant of distress as aforesaid that there are no 
goods or chattels or no sufficient goods or chattels of 
such person whereon the same may be levied as afore-* 
said, such person shall pay or tender to the church- 
' wardens or overseers of tne poor, or any of them, or to 
the surveyor of highways respectively, or other person 
authorized to collect or receive such rate, the sum so 
sought to be recovered, together with the amount of all 
costs and expenses up to the time incurred in the pro* 
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ceedings so taken to compel payment thereof as afore- 
said, uen and in every such case the person to whom 
such sum and costs shall be so paid and tendered shall 
receive the same, and thereupon no further proceed- 
ings for the recovery of the same shall be had or 
taken. 

VII. That in all cases where such costs and expenses CkMU ai- 
as aforesaid shall have been paid and received, or any ^"J^^ot 
proceedings taken or imprisonment had for nonpayment proceeded 
of the same, such payment and receipt, and such pro- 'or deemed 
ceedings or imprisonment, shall be deemed legal to all ^^^* 
intents and purposes, and no action or other proceed- 
ings shall be naa or proceeded in for or in respect of the 

same. 

And after reciting that it may be convenient, and 
save expense and litigation, if forms to be used for 
the purpose of levying the sums aforesaid should be 
given,— 

It is enacted, 

VIII. That the forms in the schedule to this Act con- Forms in 
tained, or forms to the same or the like effect, shall be ^^Id."^* 
deemed good, valid, and sufficient in law. 



SCHEDULE. 

(A. 1.) 

Complaint of the Overseen or Surveyors against ons 

Ratepayer. 

I Be it remembered^ that on the day of , 

to wit. S iw ihe year qf our Lord , the [church" 

wardens and overseers of the poor, or the surveyors qf the 
highways} of the parish of , in the county of fore- 
said, by C. D., one of the said [overseers or surveyors'], 
complain to the undersigned, [one] of Her Majesty's jus^ 
tiees qf the peace in and for the said [county], that A. B. 
of the said [parisb], being a person duly rated and assessed 
to [the relirf of the poor, or the maintenanee qf the highways] 



368 CoiU of distraining far Mates. 

of the said parish, in and by a rate* made on the day 

^f J in the year . in the sum of , hath not paid 

the same or any part thereof, but hath reused so to do: 
Wherrfore the said [churchwardens and overseers or tur- 
veyors\ by C, D. aforesaid, pray that the said A . JB. may 
be summoned to appear before two of Her Majesty* s justices 
of the peace, to show cause why he hath not paid and refuses 
to pay the said sum. 

C. 2>. 
Made and exhibited brfore me 

at , in the county of 

on this day of — 




* Or, in and by several rates made on , and on 

in the several sums of , and qf . 



(A. 2.) 



it^J 



Complaint against several Batepayers. 

Be it remembered, that on the — day of , tR 

to wit» / the year of our Lord , the [churehutardsns 

and overseers of the poor, or the surveyors tf the highways^ 

of the parish of , tn the [county] of aforesaid, by 

C. D., one of the said [overseers or surveyors'\ , complain to 
the undersigned [one] of Her Majesty's justices qf the peace 
in and for the said [county], that the several persons whose 
names are mentioned and set out in the schedule hereunder 
vjritten, being persons duly rated and assessed to [the relief 
of the poor, or the maintenance of the highways'] ijf the said 
parish, in and by the rates in the said schedule mentioned^ in 
certain sums set doum opposite to their respective names m 
the said schedule, have not respectively paid the said sums 
or any part thereof, but have respectively refused so to do: 
Wherrfore the said [churchwardens and overseers, or mr- 
veyors\, by C. V. aforesaid, pray that the said several 
persons may respectively be summoned to appear before two 
of Her Majesty's justices of the peace, to show cause respec^ 
tively why they have not paid and rtfuse to pay the said 
sums respectively. 
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SCHBDULB. 



Names of 

the 
Ratepayers. 


Besidenee. 


Under Bate 
dated the 
1857. 


Arrears dae 
Under Rate dated 
the 1866. 


Total Sum 
due. 






£ s. d. 


£ s. d. 


£ s. d. 


A.B. - 


(here state it) 


1 7 


1 7 


2 14 


I.K. - 


^ m m 


13 


... 


13 


L.M. - 


M « M 


... 


18 6 


18 6 


N.P. - 


- - - 


14 3 


14 3 


1 8 6 



Made and exhibited before me 

at , in the county of 

on this day qf, 1867. 



C. D. 



(B.) 



Summons upon the Complaint, 



ToA,B,qf 



Whereas complaint hath this day been made btfore the 
undersigned [one] of Her Majesty's justices of the pence in 

and for the [county] of , by the [churchwardens and 

overseers of the poor, or surveyors of the highways'] of the 

parish of ,in the said [county], that you, being a person 

duly rated and assessed to [the relief of the poor, or the 
maintenance qfthe highumys^ of the said parish, in and by 

a rate made on the day qf , 1867, in the sum of 

, hath not paid the same or any part thereof but hath 

refused so to do : These are therefore to command you, in Her 

Majesty's name, to be and appear on , at o'clock 

in the forenoon, at , before such two or more justices 

qf the peace for the said [county], as may then be there, to 
shoio cause why you have not paid and refuse to pay the 
same, otherwise you shall be proceeded against by dqfault 
as if you had appeared, and be dealt with accordUig to 
law. 

Cfiven under my hand and seal, this day of , 

in the year of our Lord ,at , in the [county] afore- 
said, 

E. F, 
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Take notice that you have already incurred the under- 
mentioned costs ; viz,: — 8, d. 
Clerk to the justices . - - - - 
Overseer [or surveyor'} yfor obtaining the sum-' 
mens .-....- 
Constable for serving ditto - - - - 1 
JHtto, travelling expenses at threepence per 
mile ------» 



Total - 



^ the amount qf these charges, together with the rate 
claimed, be paid to the overseer [or surveyor'} bqfare the 
day on tohich the summons is returnable, all further pro* 
ceedings wUl be stopped. 



(C. 1.) 

Warrant of Distress against one Ratepayer. 

To the overseers of the poor [or to the surveyors qf the 

highways'] of the parish of , in the [coanty] qf , 

and to the constable of , and to all other peace 

officers in the said [county]. 

Whereas on last past a complaint was made hrfore 

E. F,f one of Her Mojesty*s justices of the peace in and for 

the [county \ of , by the [churchwardens and overseers 

of the poor, or surveyors of the highways'] of the parish of 

, in the said [county], that A, B., being a person duly 

rated and assessed to the relief of the poor [or to the main- 
tenance qfthe highways] of the said parish in and by a rate 

made on — , in the sum of , had not paid the same or 

any part thereof, but 'had refused so to do; and now at thie 

day, to wit, on , at , the parties aforesaid appear 

before us, the undersigned, two of Her Majesty* s justices qf 
the peace in and for the said county [or the said church' 
wardens and overseers, or surveyors, by C, D,, one of the 
said overseers, or surveyors, appear brfore us, the under- 
signed, two of Her Majesty's justices qf the peace in and 
for the said county; but the said A, B,, although duly 
called, doth not appear by himself, his counsel or attorney ^ 
and it is now satisfactorily proved to us on oath that the 
said A. B. has been duly served with the summons in thie 
behalf, which required him to be and appear here at this 
day before such tu>o or more justices of the peace as should 
now be here, to answer the said complaint, and to be further 
dealt with according to law] ; and now having hmrd the 
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matter of the said complaint, and it being now duly proved 
to us upon oath [in the presence and hearing of the said 
A. S,], that an assessment for the [relitf of the poor, or the 

maintenance of the highway s'\ of the said parish of , 

and for other purposes chargeable thereon according to laio, 

dated the , teas duly made, allowed, and published, 

and that the said A, B. is therein and thereby assessed at 

the sum of aforesaid,'^ and that the said sum hath been 

duly demanded of the said A, B., but that he hath not 
paid, and hath refused and still refuses to pay the same ; 
and the said A, B. now not showing to us any sufficient 
eausefor not paying the same, these are therefore to com" 
mand you, in Her Majesty's name, forthvnth to make diS' 
tress of the goods and chattels of the said A. B,; and if 
within the space of [five] days after the malting of such 

distress the said sum, and the sum of for the costs in-- 

purred by the said [churchwardens and overseers, or sur-- 
veyors] in obtaining this warrant, together vjith the reason" 
able charges of taUngand keeping the said distress, shall 
not he paid, that then you do sell the said goods and chat" 
tels so by you distrained, and out of the money arising by 

such sale you retain the said sums of and , render" 

mg the overplus, on demand, to the said A, B., the reason" 
able charges of taking, keeping, and selling the said distress 
being first deducted ; and if no such distress can be found, 
that then you certify the same unto us, to the end that such 
further proceedings may be had herein as to the law doth 
appertain. 

Given under our hands and seals, this day of , 

fft the year of our Lord -^— , at — —, in the [county] 
aforesaid, 

E,F. 
G. H. 

* ** And that a certain other assessment for the relief,*' 
ice,, to the asterisk, if there be arrears. 



(C. 2.) 

Warrant of Distress against several Ratepayers, 

To the overseers of the poor or the surveyors of the high" 

ways of the parish of , in the [county] of , 

and to tlie constables of , and to all other peace 

qfficers in the said [county] . 

Whereas on ^— last past a complaint was made before 
E, F,f one of Her Majesty* s justices of the peace in and for 

the [county J qf , by the [churchwardens and overseers 

R 
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cf the poor, or the eurveyore of the highway $"] ^f the parish 
42f — -^-y in the said [county], that the eevenU persons whose 
names are mentioned and set forth in the schedule here- 
under written, being persons duly rated and assessed to 
[the relief of the poor, or fnaintenance of the highways^ of 
the said parish, in and hy the rates in tTie schedule in that 
complaint and in this warrant underwritten, in certain 
sums set down opposite to tJieir respeetioe names in the said 
schedule, had not respectively paid the said sums or any 
part thereof, hut had respectively refused so to do; and now 
at this day, to wit, on , at , the said [churchwar- 
dens and overseers, or surveyors^ by C» D,, one qf the said 
overseers, or surveyors, and A, B,, I, K., and L. M,y some 
4lf the said parties in the said schedule mentioned, appear 
hrfore us, the undersigned, two of Her Majesty's Justices of 
the peace in and for the said [county] ; but the said i^. P,, 
although duly called, doth not appear by himself, his eounsd 
or attorney, and it is now satisfactorily proved to us on 
oath that the said N, P, lias been duly stared with the earn' 
mons in this behalf, which required him to be and appear 
here at this day before such tu>o or more justices of the peace 
as should now be here to answer the said complaint, and to 
be further dealt unth according to law; and now having 
heard the matter of the said complaint against the several 
parties, and it being noto duly proved to us upon oath, in 
the presence of the parties so appearing as ({foresaid, that 
an assessment for [the maintenance of Uie highways] qf the 

said parish of , dated the , was duly made, aUowsd, 

and published, and that the said several persons whose 
names are mentioned and set out in the schedule hereunder 
written are therein and thereby assessed at the sums set 
down opposite to their respective names in the said schedule, 
and that the said several sums have been duly demanded of 
them respectively, but they have not nor hath any of them 
paid the said sums or any of them, or any part thereqf, re- 
spectively, but they have rtfused and still do rtfuse to pay 
the same respectively, and have not, nor hath any of them, 
showed to us sufficient cause for not paying the same; these 
are therefore to command you, in Her Majesty's name, 
forthwith to make distress if the goods and chattels qf the 
several persons whose names are mentioned and set out in 
the schedule hereunder written ; and if unthin the space of 
five days after the making of such distresses respectively the 
said several sums set opposite to their respective names at 
which they were so rated and assessed as aforesaid, and the 
said several sums for costs incurred by the said [church- 
wardens and overseers, or surveyors'] also set opposite to 
their respective names, together with the reasonable charges 
of taking and keeping the said distress in each case, shall 
not be paid, that then you do sell the goods and chattels qf 
the party so making default, so by you distrained, and out 
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^the money arising by such sales respectively you retain the 
sums so set opposite to the name of each party whose goods 
you shall have so sold, rendering to him the overplus, the 
reasonable charges of taking, keeping, and selling the said 
distress being first deducted; and tf in any of the eases 
mentioned m the sehednle hereunder written no such distress 
oan be found, that then you certify the same unto us, to 
the end that such further proceedings may be had herein 
as to the law doth appertain. 
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SCHBSULB. 



Namei 




Under Rate 


Arreandne 






of 


BeBid8D68* 


dated 


nnder Sate 


Costs. 


Total. 


BatepaTon. 




1867. 


dated 1806. 










£ s. d. 


£ s. d. 


£ s.d. 


£ s, d. 


A.B. . 


(here state it) 


1 7 


1 7 


6 


3 


I.K. . 


a » • 


13 


... 


2 


15 


L. M. - 


• a a 


... 


18 6 


3 


1 1 6 


N.P. . 


- - - 


14 3 


14 3 


5 


1 13 6 



Given under our hands and seals, this day of , 

in the year qf our Lord , at -• — , in the [county] 

aforesaid, 

J5.F. 
G.H. 



(D.) 

Warrant of Commitment in drfatdt of Distress, 

To the overseers of the poor [or the surveyors of the high. 

ways'] of the parish of , in the [county] of , 

and to the constable of -^^, and to all other peace 
qfflcers in the said [county], and to the keepers of the 
[house of correction] at , in the said [county]. 

Whereas on last past, a complaint was made before 

S. F., esquire, one of Her Majesty* s justices qf the peace in 

and for the said [county] of , by the [churchwardens 

and overseers of the poor, or surveyors of the highways] of 

the parish qf , in the said [county], that A, B., being 

a person duly rated to the [relief of the poor, or main" 
tenance of the highujays] of the said parish, in and by a 

rate made on , in the sum of , had not paid the 

same or any part thereqfy but had rtfused so to do.; and 

R 2 
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aftenodrds on — , at —— , the parties aforesaid appeared^ 
irfore E, F, and O. H., esquiret, two of Her Majesty* ejue- 
tices of the peace in and for the said county [or t?ie said 
ehurchtoardens and overseers, or surveyors ^ by C. D., one of 
the said overseers, or surveyors, appeared before E, F. and 
O, H,, esquires, two of Her Mt0esty*s Justices of the peace 
in and for the said county ; but the said A, B,, although 
duly called, did not appear by himself, his counsel or attor^ 
ney, and it was then satisfactorily proved to the said JuS'^ 
tices that the said A, B, had been duly served with the 
summons in that behalf, which required him to be and ap~ 
pear there at that day before such two or more justices of 
the peace as should then be there, to answer the said com- 
plaint, and to be further dealt with according to law"] ; and 
then having heard the matter of the said complaint, and it 
being then duly proved to the said justices upon oath [m 
the presence and hearing of the said A. B.] that an assess- 
went for the [relitfofthepoor, or maintenance of the high- 
ways^ of the said parish of , dated the , wtu duly 

made, allowed^ and published, and that the said A. B. was 

therein and thereby assessed at the sum of aforesaid^ 

and that -the said sum had been duly demanded of the said 
A, B, but that he had not paid, and had reused and still 
refused to pay the same, and the said A. B. then not sham- 
ing to the said E, F. and G. H. any sufficient cause for not 
paying the same, the said justices thereupon then issued a. 

warrant to commanding them to levy, the said sum of 

, and the sum of for the costs incurred in ob-' 

taining that warrant, by distress and sale of the goods and 
chattels of the said A, B.: And whereas it now appears 
to me, the undersigned, one of Her Majesty's justices of the 
peace in and for the said [county], as well by the return of 

the said to the taid warrant of distress as otherwise, 

that the said hath made diligent search for the goods 

and chattels of the said A, B,, but that no sufficient tUs- 
tress whereon to levy the said sums above mentioned could 
be found : These are therefore to command you the said 
[churchwardens and overseers, or surveyors^ and constable 
and peace officers, or some or one of you, to take the said 
A, B,, and him safely to convey to the [house of correction] 

at aforesaid, and there deliver him to the said keeper^ 

together with this precept ; and I do hereby command you 
the said keeper of the said [house of correction] to receive 
the said A . B. into your custody in the said [house of cor- 
rection], there to imprison him for the space of , unless 

the said sums of and , together wUh the sum qf 

for the costs attending the said distress, and the fur^ 
ther sum of , being the costs and charges of this com- 
mitment, and of taking and conveying the said A. B, to pri- 
son, making in the whole the sum of , shall be sooner 



18 ^ 14 Vict. Cap. 99. 865 

paid unto you the said keeper ; and for your so doing thii 
shall be your st{fflcient warrant. 

Oiven under my hand and seed, this day of , in 

the year of our Lord, — -, at , in the [county] qforo" 

said. 

J. S. (l.8.) 

See the case of Morrell v. Martin^ 4 Scott, N. R. 800, as 
to Justifyiog under a warrant of distress for a highway rate. 



13 & 14 VICT. Cap. 99. 

An Act for the better assessing and collecting the Poor 
Bates and Highway Rates in respect of Small Tene- 
mentSn [14th August, 1850.] 

By this Act, 

After reciting that the collection of poor rates and 
highway rates assessed upon the occupiers of tenements 
of small annual value is expensive, difficult, and fre- 
quently impracticable, and that it is expedient to make 
better provision for the rating of such tenements, and 
for the collection of such rates, — 

It is enacted, 

I. That from and after the passing of this Act, it shall Vettries to 
be lawful for the vestry of any narish, from time to ih^^w"«. 
time and at all times hereafter, to aeclare and order that tenementi ' 
the owners of tenements in such parish the yearly rate- JJ'S**'*^ 
able value whereof shall not exceed six pounds shall be intteadLof^' 
rated and assessed to the rates for the relief of the poor in tiu occupier, 
respect of such tenements instead of the occupiers thereof, 

ana the order so made shall remain in force until re* 
scinded in the manner hereinafter authorized. 

II. That it shall be lawful for the vestry of the said ^^'^JJJJ'Xd 
parish by a majority of two-thirds at least of the votes of ^^q^o^i, 
the persons present (a) at a meeting duly called for that of two-thirdi 

(a) The majority mnst be an actual majority of those pre- 
sent, whether they take part in the proceedings or not. Be 
Uatepayers of Eynsham, 12 Q. B. 398; 27 L. J. M. C. 23, 
B. V. Griffiths, 17 a B. 164. 
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of poftoiu 
present at 
Tettry. 



While order 
is in force, 
the poor 
rates and 
highway 
rates to be 
rated to 
owners. 

Owner to be 
rated on a 
reduced 
scale. 



purpose pursuant to notice, as hereinafter mentioned, 
and competent to vote thereat, at any time after the ex- 
piration of two years from the time when any such oxder 
shall have been so made, to order that from and after a 
day to he fixed by such vestry, not being less than three 
years from the date of such original order, such order 
shall cease and be rescinded, in which case, firom and 
after such last-mentioned day, the said order shall be 
rescinded and no lon^r in force : provided nevertheless, 
that the provisions m this Act contained shall remain 
and continue in force for the purpose of collecting and 
recovering any rate which may have been previously 
made in pursuance of such order : provided also, that 
notice for calling every such meeting as aforesaid shall 
be by writing, si^ed by four ratepayers of the parish, 
affixed on the prmcipal outer door of the pariah church 
or chapel of the parish, or on the usual place of affixing 
notices relating to the afiairs of the parish, at some time 
not less than thirty or more than forty days previous to 
such meeting. 

III. That whilst any such order as firstly hereinbefore 
mentioned is in force the respective owners of such tene- 
ments shall be rated and assessed (instead of the occu- 
piers thereof) to the rates for the relief of the poor and 
to the rates for the repairs of the highways, which other- 
wise such occupiers might by law be rated to. 

IV. That widlst such order as firstly hereinbefore 
mentioned is in force the owner of every tenement in 
every parish the yearly rateable value whereof ^all not 
exceed six pounds, shall be assessed to the rates for the 
relief of the poor, and to the rates for the repairs of the 
highways, in respect of such tenement at three-fourdiB of 
the amount at which such tenement would be liahle to be 
rated in case this Act had not passed ; and further, that 
whilst such order as firstly hereinbefore mentioned is in 
force, if any owner of one or more such tenements shall 
be desirous of paying a rate for one year in respect of 
all such tenements in any parish, whether sucn tene- 
ments be occupied or unoccupied, and shall give notice 
in writing of such his desire to the overseers of the poor 
and the surveyors of the highways within one calendar 
month after the passing of this Act, or in any subsequent 
year within fourteen days next after the 25th of March 
m that year, then and m such case such owner shall be 
assessed to the rates for the relief of the poor, and to the 
rates for the repair of the highways, in respect of such 
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tenement or tenements respectively, whether the same 
he occupied or unoccupied, rrom thenceforth tUl the 25th 
of March following, at a sum not being less than one* 
half of the amount at which such tenement or tenements 
respectively would be liable to be rated, if occupied, in 
case this Act had not passed. 

V. That the rates to be assessed as aforesaid, together B«medie» 
with the costs and charges of levying and recovering ^y rwojerj 
the same, may be levied on the goods of and recovered ^ ^^' 
from the respective owners of such tenements as afore- 
said, by distress, action, suit, or other proceeding, in die 

same way as such rates, if lawfully assessed on the 
occupiers of such tenements, might by law be levied on 
the goods of or recovered from such occupiers ; and fur- 
ther, the goods and chattels of the occupiers of such 
tenements shall be liable to be distrained and sold for 
pa;^6nt of such of the said rates as shall accrue during^ 
their respective occupations, in the same way as if such 
rates were assessed on such occupiers. 

VI. That every such owner so rated as aforesaid shall Ownen so 
have the same right of appeal (subject to the same con- ^^^ J*^® 
ditions) against rates, and tne same right to vote in vestry, of (Mcopien! 
as if he were an occupier duly rated in respect of the 

same tenement. 

YII. That where the owner of any such tenement Whea owner 
shall be rated to the reUef of the poor by virtue of this *■ "*J*» 
Act instead of the occupier thereof, and such owner shall bTentftied 
have paid all money due on account pf any rate or rates to the 
in respect of such tenement, such occupier shall be en- ^^^^ 




provide for the Regulation of Municipal Corpora- rated instead 
tions in England and Wales," he would have been en- of tbe owner, 
titled if he himself had been rated, and had paid such rate 
or rates ; and if such owner so rated as aforesaid shall 
not have paid such rate or rates, it shall be lawful for 
such occupier to tender to the overseers of the poor,, or 
other person authorized by law to receive the same, the 
amount of any rate or rates then due from such owner 
in respect of such tenement, and such overseer or other 
person so authorized as aforesaid shall be bound to re- 
ceive the same ; and such occupier shall, on the payment 
or tender of such amount, be entitled to exercise all such 
privileges and franchises as hereinbefore mentioned: 
provided always, that any occupier so paying any rate 
,or rates in respect of any tenement where the owner is 
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rated to the same shall be entitled to deduct and retsizt 
the amount so paid by him from the next payment of 
rent to be made by him to such owner, or to recover the 
same from such owner as money paid to and for the use 
of such owner. 
Owners of VIII. That such owner payinor such rates in respeel 
Si??OT ** ^^ tenements continuing to be held by occupiers under 
longer now existing tenancies for a greater term than from 

periods than year to year shall be entitled to add what they shall so 
yewen^" ® pay to the rent payable in respect of such tenements, 
tiued to add and have the same remedies for recovering the same as 
Mwunt^paid ^^^ ^^^^ ^^ arrear ; and that occupiers other than such as 
for rates. shall continue to hold under now existing tenancies for 
a greater term than from year to- year may (whether 
paying such rates voluntarily or by compulsion) deduct 
the respective amounts so to be answered by them as 
aforesaid, together with all costs and charges they tdaj 
have incurred on account thereof, from the rent payable 
in respect of such tenements, and such amounts shall be 
deemed debts due from such owners to such occupiers^ 
and be recoverable by action. 
int«rpreto- IX. That the Word '' tenement" in this Act shall be 
uon of terms. gQjjg^yyg^ to include any land, house, cottage, apart* 
ment, or corporeal hereditament; the word "owner'' 
shall be construed to mean any person receiving or 
claiming the rent of any such tenement for his own use, 
or receiving the same for the use of anv corporation 
aggregate, or of any public company, or of any landlord 
or lessor who shall be a minor, under coverture, or 
insane, or for the use of any person who shall not be 
usually resident within twenty miles from the parish 
in which such tenement shall be situated; the word 
'^person" shall be construed to include any corporation 
or public company as well as any individual ; the word 
" parish'' shall be construed to mean any parish, town- 
ship, vill, or place, maintaining its own poor senarately; 
the word "vestry" shall be construed to include any 
meeting of the inhabitants of any such parish, township^ 
vill, or place, to be held after due notice for carrying 
into execution the laws for the relief of the poor ; fma 
wherever in this Act, in describing any person, matter, 
or thing, the word importing the singular number or 
the masculine gender only is used, the same shall be 
understood to include and be apphed to several persons 
as well as one person, and females as well as males, and 
several matters or things as well as one matter or thing 
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respectively ; unless there be something in the subject or 
context replicant to such construction. 

X. That this Act shall extend only to England and Extantionof 
Wales, and shall not apply to any place where owners -^ct. 

are made liable to the relief of the poor under the pro- 
visions of any local Act. 

XI. That this Act may be amended or repealed by Act may be 
any Act to be passed in this present session of par- ^^^^> 
liament. 



23 & 24 VICT. Cap. 6a 

An Act for the better Management and Control of the 
Highways in South Wales (a). [6th August, I860.] 

Whereas an Act was passed in the session holden i^ ^ ^^ ▼ic^ 
in the fourteenth and fifteenth years of Her Majesty, "* ^^ 
chapter sixteen, for the better management and control 
of tne highways in South Wales : And whereas^ in pur^ 
finance ot the said Act the six counties of South Wales 
have been divided by the county roads boards of their 
respective counties into districts for the better repair and 
maintenance of the highways: And whereas it is ex- 
pedient that the said Act should be repealed and other 
provisions be made in lieu thereof: Be it therefore en- 
acted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and 
temooral, and Commons, in this present parUament as- 
semoled, and by the authority of the same, as follows : 

I. The said Act shall be and is hereby repealed : Pro- Hecited Act 
vided that nothing in this Act, except as hereinafter repealed, but 
provided, shall in any way affect or alter the aforesaid JJ^cT* 
highwav districts, or the appointments of any officers, districts or 
but sucn districts shall remam for the purposes of this appoint- 
Act, and such officers shall respectively hold office on the °*®^'"- 
like tenure as if appointed under this Act. 

II. Provided also, that it shall be lawful for the said Districts 
county roads boards of the several counties of South "fg^from 
Wales respectively from time to time, if they shall see time to time. 
occasion, to alter the hmits of any such district in their 
respective county, either by consolidating the whole or 

any part of it with any other district, or by dividing it 

(a) See Highway Act, 1862, 8. 7, cl. 1. 
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into one or more districts ; and the order by which snch 
alteration is made shall within one month after the 
making thereof be published, together with a description 
or statement of the boundaries of such districts, or of the 
parishes comprised therein respectively, by advertdse- 
ment in one or more of the newspapers circulating in 
the county in which the order id made, and notice 
thereof shall be ^ven to the clerks of such districts as 
are affected thereby. 

III. Every county roads board acting in and for each 
of the said counties respectively shjdl, by writing, upon 
which no stamp or other duty shall be payable, appoint 
one surveyor for each district declared as aforesaid to 
overlook the management and repairs of the several 
highway districts in their county, and shall also deter- 
mine the salaries to be paid to such surveyors respec- 
tively; and the board may from time to time remove 
the said surveyors, and so often as the said offices or any 
of them shall become vacant shall appoint other fit and 
proper persons for the same; and the salaries of such 
surveyors shall be paid out of the highway rate, and 
shall be, by an order made by the county roads board, 
apportioned amongst and charged upon the parishes 
within each respective district, in the same manner and 
in the same proportions as the coimty rate shall be 
chargeable at the time the order is made : provided 
nevertheless, that such district surveyor shall not ex- 
pend monies levied in any one of the parishes within his 
district, except for the use and benent of the parish in 
which it is so levied, unless with the consent of the in- 
habitants of such parish in vestry assembled, for the 
purpose of carrying on repairs or beneficial improTe- 
ments for the common benefit of the parishes aforesaid, 
and shall keep separate and distinct accounts for each 
parish within his district, and such accounts shall specify 
the different sums and the persons to whom and by 
whom the same shall have been paid. 

IV. All land and property vested, or which, if this 
Act had not been passed, would have been vested, in any 
surveyor of highways of any parish elected or appointed 
under the Act of the fifth and sixth years of Km^ Wil- 
ham the Fourth, chapter fifty, and all the powers of letting 
or otherwise disposing of any such land or property 
vested in, or whicn, if tnis Act had not been passed, would 
have been vested in or exerciseable by such surveyor, 
and all rents or other income of land oi* property wnich 
such surveyor is, or, if this Act had not been passed, 
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'Would have been entitled to receive, shall, upon and after 
the cesser under this Act of the powers of such surveyor, 
be Tested in and ezerciseable and received by the high- 
way board of the district in which such parish is com- 
prised ; and all tools, materials, implements, matters and 
things purchased or provided, or thereafter to be pur- 
chased or provided, for the use or repair of the highwavs 
of any parish or district, and the scrapings of such high- 
ways, and all books, papers, writings, and accounts re- 
latme to such highways, shall be vested in the highway 
boara of the district in which the same are situate, and 
all land, chattels, and property whatsoever hereb]^ trans- 
ferred to any highway ooard shall be vested in such 
board for the benefit of the parish to which the same 
belongs, or to the repairs of the highways of which the 
same, or the rents, income, and proceeds thereof, would 
have been applicable, and credit shall be given to such 
parish for such rent, income, and proceeds accordingly, 
and in the case of any such chattels, belonging to or 
provided for any parish which may be made available 
for the common use or benefit of the several parishes 
within the district of such highway board, such high- 
way board shall give such parish credit for what they 
may consider the value thereof, as for so much money 
received in respect of such parish. 

V. The surveyor of highways of each district shall, Dotieg of 
subject to the control of the highway board for such dis- gi^yor. 
trict, maintain and keep in repair the highways which 
the several parishes in such district may be liable to re- 
pair, and for that purpose shall on behalf of the highway 
Doard make all necessary contracts for highway mate- 
rials and for cartage and other works for the repair of 
the highways, and shall superintend the execution of all 
such works, and shall make all such payments as by the 
highway board may be ordered to be made by him, and 
keep true and particular accounts of all monies received 
by him, and of the appUcation thereof, and shall keep 
separate and detailed aocoants of the expenditure in or 
on account of each parish, and shall at eveiy ordinary 
meeting of the highway board produce his accounts for 
examination and allowance by the board, and report to 
such bocu^l such circumstances in relation to the state of 
the highways in the district and the other matters afore- 
said as may require the order or direction of the board, 
and as to the progress or completion of all works which 
may have been ordered bv the board, and shall submit 
to Uie board an estimate of the expense of any proposed 
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work, and shall twice at the least in eveiy year, or oflener 
if the board direct, report in writing the state and con- 
dition of all highways in the district. 

YI. The surveyor of highways of each district shall, 
except for the purpose of making, assessing, and levying 
rates, and producmg and yerifying his accounts at spe- 
cial sessions, and except as herein otherwise provided^ 
have all duties, powers, and responsibiHties, as regards 
the parish in such district, of a surveyor elected nnder 
the said Act of the fifth and sixth years of King William 
the Fourth, chapter fifty ; and all Acts and provisiona 
not hereby repealed, applicable to such last-mentioned 
surveyor, shall, save as herein otherwise provided, apply 
in like manner to a surveyor of highways of a district 
appointed under this Act, and all penalties and forfeitures 
or parts thereof payable to such surveyor shall be paid 
by him to the treasurer of the highway board, to the 
credit of the parish in respect whereof the same are re- 
covered : provided nevertheless, that such surveyor shall 
in the exercise of such duties and powers act under the 
directions and control of the highway board, and shall 
be indemnified by such board out of Uie monies coming 
to the hands of their treasurer in respect of all expenses 
and liabilities properly incurred by hun. 

VII. The maintenance and repairs of the several high- 
ways situate and being within the several districts which 
have been or shall be hereafter formed shall, subject t« 
the authority of the said county roads board, be under 
the care and management of local boards, to be styled 
highway boards, and which are and shall hereafter be 
constituted in manner following ; that is to say, all per- 
sons who are now elected or who shall hereafter be elected 
^ardians of the poor for the parish or parishes contained 
m such district during the period they are such guar- 
dians, and all Her Majesty's justices residing within or 
acting at any petty sessions within or holden for the 
district, shall constitute the highway board for such 
district, and such justices shall not by reason of bdng 
members of such highway board be incapable of acting 
as justices of the peace in the execution oi this Act, or in 
any matters relating to the highways under the care and 
management of said board ; and every such board shall 
be a body corporate by the style of the highway board 
for the district of (inserting the name of the highway 
district), and by that name shall have perpetual succes- 
sion and a common seal, and sue and be sued, and have 
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'power and authority (without licence in mortmain) to 
nold lands for the purposes of the highways. 

VIII. The highway board for every district shall in Highway 
every year hold not less than four ordinary meetings, Jowlrour 
and the meetings of such board after their first meeting ordinary 
shall be holden at such convenient place or places, ana meetings ^ 
at such times, as they shall at their first meeting and ®^®'' ^^ ' 
from time to time thereafter appoint ; and one of such 
meetings shall be appointed for the purpose of auditing 

the annual accounts of the board as hereinafter pro- Special 
vided ; and any such board may also hold special meet- ^J®*jjp 
ings, every sucn special meeting to be called by the clerk hoiLn. 
to such board, by the direction of the chairman or vice<* 
chairman, or upon the requisition of any three members 
of such board; provided that no business, matter, or 
question shall be done, discussed, or entertained at any 
such special meeting other than the special business or 
matter for which it shall have been called, and which 
shall be specified in the notice convening such meeting. 

IX. Any meeting of the highway board may be ad- Adjoum- 
joumed from time to time to any day and hour and to ment of 
the same or any other place ; and if there be not three °*®®""** 
members of the board present within one hour after the 

time appointed for holding any meeting then it shall be 
lawful for the members or member present, or if no 
member be present, for the clerk to such board, to ad- 
journ such meeting in manner aforesaid. 

X. Notice in writing of every special meeting of any Notice of 
highway board, and of every meeting of any such boara JJ^Jj^^, 
holden by adjournment (whether by adjournment from and of 

an ordinary or a special meeting), shall be given by the »neeting» by 
clerk to such board to every member thereof, and every mint."*" 
such notice shall be given or sent by the post or other- 
wise by the clerk to every such member, or left at his 
place of abode, seven days, or, in the case of a meeting 
nolden by adjournment, three days at least before the 
day appointed for the meeting to which it relates. 

XI. The highway board for each district shall elect chairman 
two members of such board to be the chairman and vice- JJirman 
chairman thereof for the space of one year, and such to be elected, 
election shall take place at their first meeting, or at 

some adjournment thereof, in every year ; and the chair- 
man and vice-chairman of each highway board at the 
commencement of this Act shall continue in Office until 
their successors shall be appointed at the first meeting 
of the board as aforesaid ; and the chairman, or, in case 
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of his absence at the commencement of any meetings the 
Tice-chairman, shall preside at all meetings of such 
board, and shall have a casting vote in ad£tion to his 
vote as a member ; and in case at the commencement 
of any meeting both chairman and vice-chairman be 
absent, then such other member as may be chosQi by 
the major part of the members present sh^ preside as 
chairman of such meeting ; and whenever the chairman 
or vice-chairman shall oie or become disqmilifiedy re- 
fuse, or become incapable to act, such board shall at 
their ordinary meeting to be holden next after such 
death, disqualification, refusal, or incapacity, elect some 
other member of such board in his stead. 

XII. All acts, ordera, matters, and things by this Act 
authorized to be made or. done by any highway board 
may be made or done by the major part of the mem- 
bers of any such board present at any meeting to be 
holden by virtue of this Act, the whole number present 
together at such meeting not being less than three ; and 
all orders made by any such board shall be in writing, 
and signed by the chairman presiding at the meeting at 
which the same are made and countersigned by the 
clerk, and sealed with the seal of the board. 

XIII. No defect in the qualification or election of 
any person acting as a member of a highway board at 
any meeting thereof, the majority of the persona as- 
sembled at which shall be entitled to act as members of 
such board, shall be deemed to vitiate or make void 
any proceedings of such board in which he may have 
taken part. 

XIV. Any highway board shall have power by 
writing, upon which no stamp or other duty shall lie 
payable, to appoint a fit and competent person to be 
clerk to such ooard, and shall also determine the amount 
of salarv to be paid to the clerk ; and the clerk, in per- 
son, or by such deputy as shall be elected by such board, 
shall attend all meetings of such board, and shall con- 
duct the correspondence thereof, and enter and keep, in 
books to be provided for the purpose, notes, minutes, 
or copies, as the case may require, of the meetings, acts, 
orders, resolutions, proceedings, and correspondence of 
such board, and shall keep aU books, papers, and docu- 
ments committed to his charge, and shall perform all 
such other duties as the board may direct. 

XV. Any highway board shall, at their next general 
annual meeting after the passing of this Act, by writing 
upon which no stamp or other duty shall be payable. 
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appoint a fit and competent person to be trea&TU*er of 
such board, and the said board shall have power to fix, 
and from time to time to alter as they see fit, the salary, 
if any, to be paid to such treasurer ; and the highway 
boara shall, before the aforesaid treasurer shall enter 
upon his office, take sufficient security for the due per- 
formance by him of the duties of the office ; and the 
treasurer of each highway board shall receive and hold 
to the account of such board all monies paid to or for 
the use of such board, and shall make payments there- 
out under orders of such board, and shall once in every 
three months, or on such days as the board may direct, 
or oftener if required by the board, make up an account 
of all monies received and paid by him, and deliver the 
same to the clerk of the board ; and he shall keep sepa- 
rate and distinct accounts for each parish within his us- 
trict, and such accounts shall specify the different sums, 
and the persons to whom and by whom the same shall 
have been paid. 

XVI. The salaries to be paid to the clerk and treasurer salaries of 
of each district shall, by an order to be made by the «J«'k "»<* 
highway board of such district, be paid out of the how to be 
monies levied for the repair and mamtenance of the paid, 
highways, and shall be apportioned and charged upon 

the parishes within each respective district in me same 
manner and in the same proportion as the county rate 
shall be chargeable at the time such order is made. 

XVII. The highway board may at any time dismiss Power to 
any clerk or treasurer so appointed, and as often as the ^"J^l^ 
said offices shall become vacant by such dismissal, or by ' ' 
death, resig^iation, or otherwise, the said highway board 

shall at their next regular meeting, or as soon after as 
conveniently may be, appoint some other fit and proper 
person to fill the same. 

XYIII. The offices of treasurer, clerk, and surveyor Two offices 
of any highway board, or any two of such offices, shall J®'.*?*^. 

4. V, T_ 1^ 1- A. I • _4_ held by the 

not be held by the same person, or by persons m partner- ssoob person. 

ship with each other, or by persons in the relation of 

employer and clerk, agent, or servant, one of the other^ 

or of the partner of either of them ; and if any person 

shall accept or hold either the office of treasurer, clerk, 

or surveyor contrary to this provision he sliaU forfeit 

and pay the sum of one hundred pounds to any person 

who shall sue for the same, to be recovered, with full 

costs of suit, in any court of competent jurisdiction. 

XIX. The highway board for each district shall, sub- Highway 
ject to the provisions and exceptions in this Act, have JJJJ^J^ 
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"f ttT^w^h"* *^® mana^ment of the several highways lyin^ within 
waya!^^^" their district, and of the repairing and maintaining* of 
the same, and shall direct the execution of any works 
which may from time to time be necessary for such pur- 
poses ; but it shall not be lawful for any person beins;' a 
memoer of any highway board, to hold any place, office, 
or appointment of emolument, or to be a contractor 
directly or indirectly, or to be concerned or engaged in 
any contract for making or repairing, or in any way 
relating to the road or roads in the district for whid^ 
such person shall act. 
HU^way XX. The highway board of any district may contract 

JjJjJ^^ with all or any of the following bodies ; (that is to say,) 
repair high- any local board of health constituted under '^ The Public 
dfS^*^? Health Act, 1848,'' any local board constituted under 
local boards, "** ^® Local Government Act,- 1858," any commissioners 
&C. ' or other body acting under any local Act of Parliament, 

the county roads board, the court of quarter sessions of 
the counf^ in which the district is situate, and the 
council of any borough for the repair and maintenance 
by such highway board of all or any of the highways or 
turnpike roads under the care of such local board of 
health, local board, county roads board, commissioners, 
or other body, (as the case may be,) or of the highways 
over and at the ends of bridges which ai*e maintainable 
at the expense of the county or of any borough, or any 
other highways which are maintainable at the expense 
of the borough ; and such highway board may contract 
as aforesaid, upon such terms as to the payments to be 
frc»m time to time made to such board in respect of their 
undertaking such repairs and maintenance, and as to the 
duration and determination of the contract, as may be 
agreed upon between the parties; and any such local 
board or health, local board, commissioners, county 
roads board, or other body, court of quarter sessions, 
and council may contract as aforesaid with such high- 
way board; and while any contract' made under this 
provision is in force the highway board and their sur- 
veyor shall, in respect of the repairs and maintenance of 
the highways and roads to which such contract relates, 
have and perform the same powers and duties and be 
subject to the same responsibiUties as with regard to 
highways within the district of such board, and the 
other contracting party shall be divested of all powers, 
duties and responsibilities in respect of such repairs and 
maintenance, and all money payable under such contract 
shall be paid out of the momes which would have been 
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applicable to defray the expenses of the repair and 
maintenance of such highways or turnpike roads if 
such contract had not been made. 

XXI. Every highway board, for defraying the re- J*p"""* ^ 
pairs, expenses, and apportioned part of expenses charge- boarSThow 
able as aforesaid, on each parish within their district, to be de- 
shall from time to time, oy order under their seal, *>y«^ 
require the overseers of such parish to levy, and to pay 

over to the treasurer of such board, or into any bank in 
such order mentioned, and within the time or times 
thereby limited, the sum which, after giving due credit 
to such parish for all penalties and other monies re- 
ceived in respect thereof, such board may require for the 
purpose aforesaid (and any such order may be made 
wholly or in part in respect of expenses incurred at any 
time within six months before the making of the order^ 
or of expenses to be thereafter incurred); and where 
any parish within the meaning of this Act is part only 
of any parish for which overseers are appointed, the 
highway board shall specify in their order the part of 
such last-mentioned parish on which any sum required 
by such board is to be levied. 

XXII. The overseers of the poor of the parishes to Oreweere to 
whom such orders as aforesaid are issued shall levy the fop^^dng 
amounts mentioned therein according to the exigency the money 
thereof, and shall for that purpose make separate equal rj**^*'^ ^^ 
pound rates upon their parishes, or the parts thereof re- board.*^ 
spectively upon which the sums specified in such orders 

are required to be levied, in respect of the sums thereby 
ordered to be levied, and shall make such rates of such 
amount in the pound on the annual value of the property 
rateable as will in their judgment, having regard to ail 
circumstances, be sufficient to raise the sums specified in 
such orders ; and such rates shall be levied on the per- 
sons and in respect of the property by law rateable to 
the relief of the poor in the respective parishes, and shall 
be assessed upon the net annual value of such property, 
ascei*tained by the rate for the time being for the relief 
of the poor, provided that the rate shall also extend to 
such woods, mines, and quarries of stone, or other here- 
ditaments, as were before the said Act of the fifth and 
sixth years of Kine" William the Fourth usually rated to 
the highways ; and the said overseers shall, for the pur- 
pose of levying such rates, proceed in the same manner, 
and have the same powers, remedies, and privileges, as 
for levying money for the rehef of the poor, and all such 
rates shall be allowed in the same manner^ and be sub- 



378 



Highways in South Wales. 



Power to 
highway 
hoard to di- 
rect paid 
eoUectanof 
poor rate to 
ocdleet high- 
way rate* 



Xeetriction 
inamoantof 



Oreneers on 
nonpayment 
of the rate 
ehaUhe dia- 
trained upon. 



ject to all the same proYisions in relation to appeal and 
to excusing persons trora payment on account of povertj^, 
and otherwise, as the rate for the relief of the poor m 
the same parish ; and such overseers shall pay to the 
treasurer of the highway hoard, or otherwise as in such 
orders directed, the sums mentioned in the orders within 
the time or respective times specified for that porpose, 
and the excess, if any, which may have heen levied 
heyond such sums shall be placed to the credit of the 
parish or part in which the same has been levied ; and 
the said overseers shall, at the time of making any such 
payment, deliver with the money a note m writing 
signed by them specifying the amount so paid, whi(£ 
note shall be kept as a voucher for the receipt of that 
particular amount; and the receipt of the treasurer of 
the board, or of any proper officer or person of or belong- 
ing to any bank into which such money is so paid, 
sped^^ing the amount paid to him by we overseers, 
snail be a sufficient discharge to the overseers for sach 
amount. 

XXIII. In every parish in which a paid collector of 
poor rates shall have been or mav hereafter be duly and 
legallv appointed, every such collector shall, if the iiigh- 
way Soara so direct and authorize him, collect the high- 
way rate for every such parish, and the highway board 
shdl determine the salary or additional salioy to be paid 
to every such collector, and every such collector aaall 
have aU the same powers, remedies, and privil^es for 
the levying and enforcing the payment of such rates as 
the overseers of the poor have under this Act: and it 
shall be lawM for every highway board, and uiey are 
hereby required, to take security from every collector 
authorized to collect the highway rate under this Act, 
which security shall be to the full amount of the sum 
likely to be in the hands of the said collector at any oae 
time. 

XXIY. Provided always, that the rate or rates to be 
levied for defraying any expenses under this Act slian 
not exceed in any one year tne amount in the pound of 
the rateable value of the property rateable thereto under 
this Act now by law limited in respect of the highway 
rate. 

XXY. In case the amount ordered by any 8n<di order 
as aforesaid to be paid by the overseers of any parish be 
not paid in manner directed by such order, and within 
the time or times therein specified for that purpose, it 
shall be lawful far any two justices of the peace, upon 
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the complaint b^ the board or b^ any person authorized 
by them for this parpose, to issue tneir warrant for 
levying the amoant, or so much thereof as may be in 
arrear, by distress and sale of the goods of all or any of 
the said overseers ; and in case the goods of all the 
overseers be not sufficient to pay the same the arrears 
thereof shall be added to the amount of the next levy 
which shall be directed to be made in such parish for the 
purposes of tiiis Act, and shall be collected by the like 
methods. 

XXVI. Any highway board may, in case of any de- special jter- 
fault or neglect of any overseers to pay the ft^o'int JJ^SS to 
required by any such drder as aforesaid, within the time levy rates on 
or times and in the manner directed by such order, default of 
appoint persons to levy any money required by such ®^*"*'"- 
board for the purposes of this Act in any parish, and 
such persons snail proceed in the same manner, and 
have the same powera, remedies, and privileges, and be 
subject to the same regulations and penalties with refe- 
rence to the levving of such money, as any overseers 
woul4 have had or been subject to with reference to 
levying any such money in pursuance of an order of the 
highway board. 

iXV tl. The accounts of every highway board shall Aocounta to 
be made up and balanced on the twenty-fifkh day of ^^^"P 
March in every vear, and shall be auoited by such March, and 
board, and signed by the chairman: and such ^oard J^*^«J*^JJ 
shall cause a statement to be printea and published in ^" 
one or more newspapers circulated in their county within 
thirty days after the said twenty-fifth day of March, 
showing the receipt and expenditure in respect of each 
parish, and the apportioned part of expenditure chargeable 
thereto in respect of the district rimd, and such other 
particulars, and in such form, as the secretary of state 
m^ direct, as hereinafter mentioned. 

XXVIII. The clerk to every highway board shall, statement to 
within such thirty days, transmit such statement to one gecrebay'or 
of Her Majesty's principal secretaries of state ; and any gtate. 
such clerk who shall not within the time aforesaid trans- 
mit the said statement to the said secretary of state shall ^"^ '^ 
for every such offence, upon a summary conviction for 

the same before two justices of the peace, be liable to a 
penalty of ten pounds. 

XXIX. The secretary of state shall cause the state- -^i*"'"^* o' 
ments so transmitted to be abstracted, and the abstracts t^id tefore 

parliament. 
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thereof to be laid before botih houses of parliament^ with 
the other statements in relation to highways required to 
be abstracted and laid before parliament bj the Act of 
the session holden in the twelfth and thirteenth years of 
Her Majesty, chapter thirty-five. 

XXX. It shall be lawful for one of Her Majesty's 
principal secretaries of state to cause to be prepared such 
forms for such statement as he may from time to time 
deem suitable, and also £rom time to time to alter the 
forms for the annual stetement prescribed by the said 
Act of the twelfth and thirteenth years of Her Majesty, 
but no statement shall be transmitted under that Act 
concerning parishes wholly within a highway district 
under this Act. 

XXXI. The council of every borough having a sepa- 
rate commission of the peace may, by a resolution of 
such council at a meeting held for the purpose, in any 
year after the expiration of the time limited by law for 
the election of surveyors of highways for that year, or 
forty days at the least before the commencement of the 
time limited for such election, assume the powers of a 
highway board under this Act ; but no such resolution 
shall be valid unless a month's previous notice of the 
meeting and of the purpose thereof has been given in 
the manner in which notices of meetings of the coundl 
are by law required to be given, and two-thirds of the 
members present at the meeting concur in such resolu- 
tion ; and the chairman of anv such meeting may, with 
the consent of a majority of the members present, ad- 
journ the same from day to day ; and notice of such 
resolution shall be certified under the seal of the corpora- 
tion of such borough to the clerk of the peace of the 
county, or (if such borough be situate in more than one 
county) of each county in which the borough is whoUy 
or in part situate. 

XKXll, Any such council which may have assumed 
the powers of a highway board, by resolution passed 
and certified as aforesaid, shall, with respect to panahes 
and parts of parishes within such borough, have and be 
subject to the powers and obligations vested in or im- 
posed on a highway board constituted under this Act 
with respect to parishes forming the district of such 
board, save that such powers shall not extend to autho- 
rize the appointment of a separate clerk or treasurer for 
the purposes of this Act; and the provisions of this Act 
appucable, in the case of highway districts formed there- 
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under, to the highway board thereof, and their clerk, 
treasurer, and surveyor, shall, in the case of such borough, 
be respectively applicable to the council and to the town 
clerk and treasurer thereof, and to the surveyor of high- 
ways to be appointed by such council, as if such borough 
Trereahighway district constituted under this Act and such 
council were the highway board thereof; and all acts to be 
done by such council by virtue of the powers conferred by 
this Act shall be done in like manner as if done hj yir- ^^ -•yy, a 
tue of the said Act " for the Eegulation of Municipal ^^ yg. ' 
Corporations in England and Wales;" and any such 
council may, if they think fit, appoint a committee for 
the purposes of this Act, in like manner as for any of the 
purposes of such last-mentioned Act, the acts of such 
committee to be submitted as therein provided to the 
council, for their approval; provided nevertheless, that 
the expenses incurred in the execution of this Act by 
the council of any borough or any committee of such 
council shall be defrayed in manner provided with respect 
to expenses of highway boards : provided always, that 
the powers of the council of a borough under this enact- 
•ment shall not extend, nor shall its district as a high- 
Tvay board be deemed to include any parish or district ,: 

under any board mentioned in the first section of this 
Act. 

XXXIII. From and after the passing of this Act no No paroehiat 
parochial surveyor shall be elected or appointed in South surveyor to 
Wales under the said Act of the fifth and sixth years of afier^Se'* 
King William the Fourth, chapter fifty, for any parish passing of 
comprised in such district : provided always, that any ***** ^°** 
surveyor whose powers are so to cease as aforesaid shall 
recover any highway rate made by him before the cesser 

of his powers, and remaining unpaid, in the same manner 
as if his power in other respects had not ceased, and the 
money so recovered shall be paid by him to the treasurer 
of the highway board of the district in which such parish 
is compnsed under this Act ; and in case such surveyor 
die or become incapable to act before all arrears of any 
such rate are recovered, the same may be recovered by 
the overseers of the poor, who shall have the like power 
for that purpose as such surveyor would have had, and 
shall pay the same to such treasurer as aforesaid. 

XXXIV. The accounts of every such surveyor whose Accounts of 
powers shall so determine shall be passed within the like "ci***"? ■«'- 
periods respectively after such determination, and in like paiMd ac-* 
maimer, and under and subject to the like provisions in cording to 
all respects, as ii'this Act had not been passed, save that JJIdmonej' 
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it shall not be necessary that such accounts be passed at 
a special sessions for the highways, but the same may 
be passed at a petty sessions ; and the provisions of tlie 
saia Act of the fifm and sixth years of King William 
the Fourth, chapter fifty, concerning payment and de- 
livery by a surveyor leaving office, and by the execatois 
and administrators of a deceased surveyor, of money 
due from him, and books, accounts, papers, writings, 
tools, materials, implements, and other thine«, to his 
successor in office, and all the provisions oi such Act 
applicable in default of such payment and delivery, 
according to the provisions of the said Act, shall be and 
remain applicable in relation to all monies, books, ac- 
counts, papers, writing, tools, materials, implements, 
and ot^er things which if this Act had not been passed 
ought to have been paid and ddivered to the successor, 
under the said Act of King William the Fourth, of sudi 
surveyor, as if the highway board of the district in 
which the parish or parishes is or are comprised for 
which such surveyor was appointed were the Bucceasois 
in office of such surveyor, and had been appointed under 
the said Act of King WiUiam the Fourth. 

XXXY. No toll ^all be demanded by virtue of any 
Act of Parliament on any turnpike road m any highway 
district constituted under this Act from the surveyor <u 
the highway board of such district when executmg or 
proceedinfi^ to execute his duties as such surveyor, and 
all provisions apnlicable to the exemptions in the Act of 
the third year of King George the rourth, chapter one 
hundred and twenty-six, sh^ &pply to and in the case 
of the exemptions conferred by this enactment. 

XXXVI. Where any highway which any body politic 
or corporate or person is liable to repair by reason of 
tenure of any land, or otherwise howsoever, is out of 
repair, the highway board of the district in which sudi 
highway is situate may, if they see fit, direct their sur- 
veyor to repair the same, and the expenses to be incurred 
in such repair shall be paid by the party liable to repair 
as aforesaia ; and it shall be lawful for any justice, upon 
the application of any person authorized in this behalf 
by the highway board, to summon the party liable to 
pay such expenses to appear before two justices at a 
time and place to be named in such summons, and upon 
the appearance of the parties, or in the absence of eiuier 
of them, it shall be lawful for such justices to hear and 
determine the matter, and make such order, as well a 
to costs or otherwise, as to them may seem just. 
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XXXVII. Where any person or corporation is liable, SjJ!^*^ 
by reason of tenure of lands or otherwise, to repair any ordeToertain 
highway situate in a highway district, the person or highways to 
corporation so Hable, or the surveyor of highways of Ji^JJjJf g ^ 
the district, may apply to any iustice of the peace for be repaired, 
the purpose of making such highway a highway to be JSLk^ **** 
repaired and maintained by the parish in which the p*™**®'* 
flame is situate ; and such justice shall thereupon issue 
his summons requiring such surveyor, or the party so 
liable to repair such highway as aforesaid, to appear b^ 
fore two or more justices m petty sessions assembled, 
and the justices at such petty sessions shall proceed to 
examine and determine the matter, and shall, if they 
think fit, make an order under their hands that such 
highway shall thereafter be a highway to be thereafter 
repaired and maintained by the parish, and shall in such 
order fix the proportion of the expenses of repairing and 
maintaining such highway to be annually paid by such 

Con or corporation to the treasurer of the highway 
d of the district in which such highway is situate, 
and such order shall be binding upon all persons and 
parties whatsoever: provided nevertheless, that such 
justices^ instead of fixmg the proportion of the expenses 
of repairing such highway to be annually paid as afore- 
said, may, by an order under their hands, fix a certain 
sum to be paid by such person or corporation to the trea- 
surer of such board, in nill discharge of all claims there* 
after in respect of the repair and maintenance of such 
highway ; and in default of payment of such last-men- 
tioned sum, or of such annual sum as aforesaid, the clerk 
of such board may proceed for the recovery thereof in 
the same manner as any penalties or forfeitures are re- 
coverable under the said Act of the fifth and sixth years 
of King William the Fourth, chapter fifty : provided 
always, that when the sum so fixed to be paid in fiill 
discluir^ of all claims thereafter in respect of the repair 
and mamtenance of such highway exceeds one hunared 
pounds, the same, when received, shall be invested in 
the name of the highway board of the district in some 

Sublic government securities, and the interest and divi- 
ends arising therefrom shall be applied by such board 
towards the repair and maintenance of the highways 
within the parish in which such highway is situate; but 
when such sum does not exceed one hundred pounds, 
the same, or any part thereof, at the discretion of such 
highway board, shallfrom time to time be applied by such 
board towards the repair and maintenance of the high- 
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ways witLin such parish : and from and after the making 
of such order such hignway shall be repaired in like 
manner and at the hke expense as other highways which 
such parish is liable to repair. 
PfoviBionB XaXVIII. When any highway board consider any 
fopdiBcon- highway within their district unnecessary for public 
maintenance ^^®j ^^^7 ™^y ^^ir^ct their surveyor to apply to two jus- 
of unneoe*. tices to view the same, and shall authorize him to pay 
aai7 high- gj] expenses attending such view (which expenses and 
other the expenses of tne surveyor consequent upon such 
apphcation shall be expenses chargeable under this Act 
on the parish in which the highway in question is si- 
tuate), and thereupon the like proceedings shall be had 
as in the case where application is made under the said 
Act of the fifth and sixth years of King William the 
Fourth, chapter fifty, to procure the stopping up of any 
highway, save only that the order to oe made there- 
upon, instead of directing the highway to be stopped 
up, shall direct that the same shall cease to be a highway 
which the parish is liable to repair, and the HabOity of 
the parish shall cease accordingly ; and for the purpose 
of such proceedings under this enactment, such varia- 
tion shall be made in any notice, certificate, or other 
matter preliminary to the making of such order as the 
nature of the case may require : provided always, that 
if at any time thereafter, upon application of any person 
interested in the maintenance of such highway, after 
one month's previous notice in writing thereof to the 
clerk of the highway board for the district in which 
such highway is situated, it appear to any court of ge- 
neral or quarter sessions of the peace that from any 
change of circumstances since the time of the making 
of any such order as aforesaid under which the liability 
of the parish to repair such hig-hway has ceased, the same 
has become of public use, and ought to be kept in repair 
by the parish, they may direct that the liability of the 
parish to repair the same shall revive from and after 
such day as they may name in their order, and such 
liability shall revive accordingly as if the first-mentioned 
order had not been made ; and the said court may by 
their order direct the expenses of and incident to such 
application to be paid as they may deem fit. 
Bemiiations aXXIX. And with respect to the adoption of new 
aSoption of roads to be maintained as public roads under this Act, 
new roads to be it enacted, that no road or occupation way made or 
Su"d ai a ^^^^^^ ^ be made by or at the expense of any indi- 
pubHc road vldual or private person, body politic or corporate, shall 



23 ^ 24 Viet. Cap. 68. 885 

• 
be deemed or taken to be a public road, to be repaired ^^ ^^ 
and maintained according to the provisionB of this Act, 
unless the person, body politic or corporate, proposing 
to dedicate such road to tne use of the pubhc shall give 
three calendar months previous notice m writing to the 
district surveyor of the district of his intention to dedi- 
otte such road to the use of the public, describing its 
situation and extent; and the said district surveyor, 
upon receiving such notice, shall view the same, and 
shall report to the highway board of the district whether 
such road is well and pronerly laid out and made, and 
whether the same is of sufficient public utility to justify 
its being kept in repair and mamtained as one of the 
highways oi such district ; and if the said board shall 
be satisfied, upon such report or otherwise, that the said 
road ought to be so kept m repair and maintained, they 
shall certify in writing accordinglv ; and such certificate, 
signed by the chairman of the highway board for the 
time being, shall be transmitted by him to the county 
roads board of such county ; and thereupon, after the 
said road shall have been used by the public, and duly 
repaired and kept in repair by the said person, body 
politic or corporate, for the space of twelve calendar 
months, the same shall thenceforth become one of the 
highways of such county, and shall thereafter be re- 
paired and maintained according to the provisions of 
this Act. 

XL. From and after the passing of this Act, if any Prooeedingg 
highway is out of repair, or is not well and sufficiently ^a^ie*^**' 
repaired and amended, and information thereof on the not kept in 
oath of one credible witaess is given to any justice of the 'ep**'* 

Eeacej it shall and may be lawful for such justice and 
e is hereby authorized and required to issue a summons 
requiring the surveyor of the district in which such 
highway is situated, or other person or body politic or 
•corporate chargeable with such repairs, to appear before 
the justices at some pettj^ sessions in the saia summons 
mentioned to be held within the division in which the 
said highway may be situate, and the said justices shall 
either appoint some competent person to view the same, 
and report thereon to the justices in petty sessions as- 
sembled on a certain day and place then and there to be 
fixed, at which the said district surveyor or other party 
as aforesaid shall be directed to attend, or the said jus- 
tices shall fix a day whereon they or any two of tnem 
shall attend to view the said highway : and if to the 
justices at such pet^ sessions, on the aay and at the 
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place so fixed as aforesaid, it shall appear, ^ther on the 
report of the person so appointed by them to view, or 
on the view of the said justices, that the said highway 
is not in a state of thorough and effectual repair, they 
the said justices at such last-mentioned petty sessions 
shall make an order requiring the said district surveyor 
to repair the said highway within a time limited therein, 
and shall make an order requiring the overseers of the 
poor, or other party or body politic or corporate liable to 
the repair of the said highway, to pay to the treastirery 
at such time or times as they shall direct, either in one 
sum or by instalments, a sum of money to be therein 
stated, wmch shall be equal in amount to the sum which 
the said justices shall on the evidence produced before 
them judge requisite for the repairing such highway ; 
and in default of such money being paid within tixe 
time so Hmited, it shall be lawful for any two justices of 
the peace to issue their warrant for levying the amount 
of money, or so much thereof as may not be paid within 
the time limited, bv distress and sale of the goods of the 
said overseers of tne poor, and such money, when re- 
covered, shall be applied to the repair of such highway; 
and in case more parties than one are bound to repair 
any such highway, the said justices shall direct in their 
order what proportion shall be paid by each of the said 
parties; proviaed nevertheless, that the said justices 
shall not have power to make such orders as aforesaid 
in any case where the duty or obligation of repairing 
the said highway comes in question (a). 

XLI. All roads hereafter ceasing to be turnpike roads 
shall on their so ceasing be repaired and maintained by 
the surveyor or board, or other body liable to maintain 
the same, to the same width as they are or were required 
to be while turnpike roads ; and all roads heretofore 
turnpike roads, which have already ceased to be so, shall 
be repaired and maintained by such surveyor, board, or 
other body to the present width of such roads, and after 



(a) It will be seen that in this Act there is no special pro- 
vision for the case where the district sarreyor, when som- 
moned, denies the liability of the parish to repau-, nor is 
there any direction in what manner the repairs are to be 
execated. 

Held, that in such a case the 95th section of 5 & 6 Will. 4, 
c. 50, applies, and the justices are to direct an indictment to 
he preferred against the parish in the manner therein directecL 
12. y: James, 27 J. P. 676. 
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the passing of this Act, as regards anjf road which has 
ceased or which may cease to be a tampike road, the erec- 
tion or making of any building, hedge, ditch, or otherfence, 
or the doing of any other act which would have been 
deemed an encroachment on any such road if the same 
had continued to be a turnpike road, shall be deemed an 
encroachment on a highway, within section sixty-nine of 
the said Act of the fi&i and sixth years of King William 
the Fourth, although the same may be beyond the dis- 
tance from the centre of the carriageway mentioned in 
the said section. 

XLII. It shall not be requisite for the justices of the Acts re- 
peace to hold special sessions for executing the purposes v^ired to be 
of the said Act of the fifth and sixth of King William cfaTsSJgSSi 
the Fourth, chapter fifty ; but all acts and matters which for high, 
miffht have been done at such special sessions under the JoneatwiSr 
said Act or this Act, or under any other Act of Parlia- gesBions. 
ment, may be done by two or more justices at any petty 
sessions. 

XLIII. Except as herein otherwise provided, all the provigions 
provisions of the said Act of the fifth and sixth years of of 6 &6 wm. 
King William the Fourth, chapter fifty, shall remain in Jj^'^JJ'j^ 
force and be apphcable as well to the highways to be fo^e^^cept 
managed under this Act, as to the highways which *« otherwise 
may continue to be managed under that Act, and the p~^*^*®<*« 
saia Act and this Act shsJl be construed together as one 
Act (b). 

XLIV. This Act shall extend only to South Wales : Act to ez- 
and in the construction of this Act " South Wales " tend only to 
shall include and comprise the six counties following, South Wales, 
and no others, viz., the counties of Glamorgan, BrecK- 
nock, Radnor, Caermarthen, Pembroke, and Cardigan. 

XLV. In the construction of this Act, unless there inteipra- 
be something in the subject or context repugnant to such tationof 
construction, the word " parish" shall mean any parish, *®"°** 
place, or district maintaining its own highways, or 
which, if this Act and the said Act of the fourteenth 
and fifteenth years of Her Majesty had not been passed, 

(b) A.11 the provisions therefore of the principal Act re- 
specting encroachments, nuisances, offences by drivers, widen- 
ing, diverting and stopping highways, &c., remain in force. 
Tbei*e is a difficulty however in respect of the expenses of 
widening a highway under sect. 82 of the principal Act, inas- 
much as under sect. 6 of this Act the surveyor has no power to 
levy a rate, nor does there appear to be any such power vested 
iu the highway board under sect. 21, Sec. 

8 2 
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woiild luiTe maintained its own highwayi, and where 
part only of any such parish, place, or di^rict is com- 
prised in a highway district constitated under thin Act, 
shall mean such murt ; the word '^ borough '' shall mean 
a borough according to the meaning of the Act of the ses- 
sion holden in the fifth and sixth years of King William 
the Fourth, '* for the Begulation of Municipal Corpo- 
rations in England and Wales,'' or any corporate place 
which since the passing of that Act has become suoiect 
to the provisions thereof; and the word '^ county" snail 
mean any conn^, riding, division, or liberty having a 
separate court of quarter sessions of the peace. 
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y. In case it appear to one of Her Majesty's principal 
secretaries of state that the use of any particular de- 
scription of locomotive causes excessive wear and tear of 
the highways, or is dangerous or inconvenient to the 
public, or that the use of locomotives ^nerally or of 
any particidar description of locomotive is dangerous or 
inconvenient to the public in certain districts or places, 
it shall be lawful for such secretary of state from time 
to time, by order under his hand, to prohibit the use of 
any kind or description of locomotive specified in such 
order on any highway whatsoeve]\ or to prohibit the 
use of locomotives, or any specified kind or description 
thereof, on the highwavs within any place, district, or 
limit mentioned in sucn order, or otherwise to restrict 
the use of locomotives as circumstances may appear to 
him to require, and from time to time, by order made 
as aforesaid, to revoke or alter any such order pre- 
viously made ; and every order made under this enact- 
ment shall be published m the London Gazette, and any 
person using any locomotive contrary to any such order 
shall for every such offence, on summary conviction 
thereof before two justices, forfeit any sum not exceed- 
ing ten pounds. 
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VI» It shall not be lawful for the owner or driver of u«e of 
any locomotive to drive it over any suspension bridge JjJSrfSed** 
nor over any bridge on which a conspicuous notice has over suspen- 
been placed, by the authority of the surveyor or per- ^ *°<* 
sons bable to the repair of the bridge, that the bridge is bridgM. 
insufficient to carry weights beyona the ordinary traffic 
of the district, witnout previously obtaining the consent 
of the surveyor of the road or bndgemaster under whose 
charge such bridge shall be for the time being, or of 
the persons liable to the repair of such bridge ; and in 
case such owner of the locomotive and surveyor of the 
road or bridge, or bridgemaster, shall differ in opinion 
as to the sufficiency of any bridge to sustain the transit 
of the locomotive, then the question shall be determined 
by an officer to be appointed, on the application of either 
party, by one of Her Majesty's principal secretaries of 
state, whose certificate of sufficiency of such bridge shall 
entitle the owner of the locomotive to take the same over 
such bridge. 

YII. Where any turnpike or other roads, upon which Damig* 
locomotives are or hereafter may be used, pass or are SS5^dJ# 
or shall be carried over or across any stream or water- to bridgM 
course, navigable river, canal, or railway, by means o^ JJL^J"^® 
any bridge or arch (whether stationary or movable), and S^H^J 
such bridge or arch, or any of the walls, buttresses, or 
supports thereof, shall be damaged by reason of any 
locomotive or anv wa^^n or carriage drawn or pro- 
pelled by or togetner witii a locomotive passing over the 
same or coming into contact therewith, none of the 
proprietors, unaertakers, directors, conservators, trus- 
tees, commissioners, or other person interested in or 
having the charge of such navigable river, canal, or 
railway, or the tolls thereof, or of such bridge or arch, 
shall be liable to repair or make good any damage so to 
be occasioned, or to make compensation to an^ person 
for any obstruction, interruption, or delay wmch ma^ 
arise therefrom to the use ot such bridge or arch, navi- 
gable river, canal, or railway, but every such damage 
wall be forthwith repaired to the satisfaction of the pro- 
prietors, undertakers, directors, conservators^ trustees, 
commissionere, or other persons as aforesaid respec- 
tively interested in or having the charge of such nver, 
canal, or railway, or the tolls thereof, or of such bridge 
or arch, by and at the expense of the owner or owners 
or the person or persons having the charge of such 
locomotive at the time of the happening of such damage ; 
and all such owner and owners, person and persons, 
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having the charge of such locomotiye as aforesaid, shall 
also be liable, both jointly and seyeraUy, to reimburse 
and make ^ood as well to the proprietors, imdertakers, 
directors, conservators, trustees, commissioners, and 
other persons interested in or having: the charge of any- 
such navigable river, canal, or railway, or the tolls 
thereof^ or of such bridge or arch, as to all persons 
navigrating on or using, or who but for such oostruc- 
tion, interruption, or delay would have navigated on or 
used the same, all losses and expenses which they or 
any of them may sustain or incur by reason of any 
such obstruction, mterruption, or delay, such losses and 
expenses to be recoveraole by action at law, which ac- 
tion, in case of such proprietors, undertakers, directors, 
conservators, trustees, commissioners, or other persons 
so interested as aforesaid, may be brought in the name 
or names of their agent or agents, clerk or clerks for 
the time being, or by any person or persons legtJly 
authorized to act in their behalf. 
LocomotiTw VIII. Every locomotive propelled by steam or any 
S"J5toa^ other than animal power to be used on any turnpike 
to consome ^^ or public highway shall be constructed on the prin- 
tbeirown ciplc ot consuming and so as to consume its own 
tmoke. smoke; and any person using any locomotive not so 
consuming its own smoke shall, on conviction thereof 
before any two of Her Majesty's justices of the peace, 
forfeit any sum not exceeding five pounds for every day 
during wnich such locomotive shall be used on any 
such turnpike road or public highway. 
At to the IX. It shall not be lawful for any owner of such loco- 

number of motive, either in his own person or by his servants, to 

persons in i i ^ • ^-i 

charge of Use any such locomotive, waggon, or carnage on the 

io«»motives turnpike or other roads, except there be at the least two 

gonsr^Lights P^^soiis to drive or conduct such locomotive, and if 

to be* used more than two such waggons or carriages be attached 

at night. iq gyg]j locomotive, one person to take charge of such 

waggons and carriaeres ; and any person in charge of 

such locomotive shall provide two efficient lights, to be 

affixed conspicuously, one at each side, on the front of 

the same, between the hours of one hour after sunset 

and one hour before sunrise; and any person acting 

contrary hereto shall for every such offence, on sum« 

mary conviction thereof before two justices, forfeit any 

sum not exceeding five pounds. 

Ezemptton X. All waggons, wains, carts, or carriages, as herein- 

^wa^<^ before described, drawn by any locomotive, and loaded 

tec, now with any materials such as are now exempt firom tdli 
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under the provisions of any general or local Act, shall exempt 
be entitled to the same exemption as they would be if !!!*l!™f * 
drawn by ammal power. Act. 

XI. It shall not be lawful to drive any locomotive Limit of 
alone" any turnpike road or public highway at a greater ^veed of 
speed than ten miles an hour, or through any city, in^'pXhT^ 
town, or village at a greater speed than ^ye miles an highways, 
hour ; and any person acting contrary hereto shall for *°* 
every such oflfence, on summary conviction thereof be- 
fore two justices, if he be not the owner of such loco- 
motive, forfeit any sum not exceeding five pounds, and 

if he be the owner thereof, shall forfeit any sum not 
exceeding ten pounds. 

XII. All the clauses and provisions of any general or Provisions 
local Acts relating to turnpike roads or highways shall, ©^ general 
so far as the same are not expressly altered or repealed to^'tumpfki"^ 
by or are not inconsistent with the provisions of this roads or 
Act, apply to all locomotives propelled by other than Jjj^a ^^ to 
animal power, and to all waggons, wains, carts, and locomotives, 
carriages of any other description drawn by such loco- 
motive, and to the owners, drivers, and attendants 
thereof, in like manner as if drawn by animal power : 
Provided always, that the weight of every locomotive, 

and the name of the owner or owners thereof, shall be 
conspicuously and l^bly affixed thereon; and any 
owner not having amxea such weight and such name 
shall, upon conviction thereof before two justices, forfeit 
any sum not exceeding five pounds; and any owner 
who shall fraudulently affix thereon any Incorrect 
weight shall, upon conviction thereof, forfeit any sum 
not exceeding ten pounds. 

XIII. Nothing m this Act contained shall authorize Bight of 
any person to use upon a highway a locomotive engine action in 
whicn shall be so constructed or used as to cause aSSce. 
public or private nuisance; and every such person so 
using such engine shall, notwithstanding this Act, be 
liable to an indictment or action, as the case may be, for 

such use, where, but for the passing of this Act, such 
indictment or action could be maintained. 

XIV. This Act may be cited as the " Locomotive Act, Short tiue. 
1861." 

XV. This Act shall extend to Great Britain. fct °* °' 
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Abstract of annual expenditure on highways to be laid 
before parliament, 264, 351. 

Accounts of surveyor, separate, to be kept, 114: form of, 
201 ; to be made up yearly, 117; and verifiea at special 
sessions, 117 ; appeal against, 118 ; of highway board, 
258 ; to be balanced to 3l6t December, and audited, 
258 ; appeal against, 259 j statement to be sent to secre- 
tary otstate, 263 ; and laid before parliament, 264. 

Acquiescence by the public in dedication of highway, 
7, 19. 

Action for anything done in pursuance of Act, limitation of 
time, 191. 

Adjoining ground to highway, use of as temporary road, 
103. 

Adoption of highway by parish, 19 ; of Local Government 
Act, 274. 

Alteration in highways, 46 ; of highway district, 271 ; 
costs, 273. 

Annual return of expenditure, 10, 263, 349. 

Appeal against accounts of surveyor, 118 ; against stopping 
or diverting highway, 49, 167 ; against rate, order, con- 
viction, &c., 76, 188; against accounts of highwav 
board, 35, 259 ; against order for adoption by narish 
of highway repairable ratione tenura^ 269 ; under 24 
& 25 Vict. c. 96, s. 1 10, 281 ; conditions of appeal', 
260 ; proceedings on, 262 ; costs of, 262. 

Apprehension of driver offending, without warrant, 53, 
156. 

Arbitration, case may be referred to at sessions, 36, 261. 

Area flap, existing at time of dedication of road, 7. 

Ashes, &;c., laid on highway, 69, 147. 

Assistant surveyor, 97. 

Audit of accounts of highway board, 35, 258. 
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B. 



Banks^ fallen, to be removed, 104 ; when secnritj, &c., to 
highway, digging* or cutting, 145. 

Bar across road, evidence to rebut presumption of dedica- 
tion, 5. 

Begging- on highway, 69. 

Board m large parishes under 6 & 6 Will. 4, c. 60, 26, 
95 ; highway under 25 & 26 Vict. c. 61, formation, of, 
28, 228 ; proceedings of, 287 ; work and duties of, 239 ; 
appointment of officers by, 235 ; successor in office of 
surveyor, 278. 

Booth for rope dancing on highway, a nuisance, 56. 

"Borough," interpretation of, 214; parish wimin, not to 
be included in highway district, except with consent of 
council and vestry, 224; highways within, may be 
adopted by council, 38, 280 ; Local Government Act 
adopted by, 334; local authority within, to execute 
Nuisances Removal Act, 344 ; to discharge office of 
8urve}[or, 339 j places partly within and partly without, 
provision for, in forming highway district, 224. 

Borrowing money for improvements by highway board, 240. 

Boundaries of highways Iving in different parishes, 129 ; 
of counties not to he changed, 133. 

Breadth of roads, 43, 157. 

Bricks not to be burnt near highway, 67, 142. 

Bridge, public, a highway, 2; repair of road over, 22, 99; 
damaging, 129, 145. 

Bridleway, a nighway, 1. 

Bull-baiting on or near a highway, 69, 146. 

Bush not to be planted within 15 feet of centre of high- 
way, 136. 

C. 

Calcining ironstone, &c. near highway, 67, 142. 

Carrier, nuisance by leaving waggon on highway, 55. 

Carriage of materials may be divided among ratepayers, 109. 

Cart or carriage way, width of, 43, 157. 

Case, special, may be stated at sessions, 191. 

Cattle, tethering on highway, 68, 145. 

Cattle straying on highway, 70, 150 ; when impoonded to 

be fed, 71. 
Causeway, repair of, 99 ; riding or driving on, 144. 



Index, 

Centre of highway, how ascertained, 136. 

Certificate ot justices, that road is of public utility, and 
properly made, 20, 100 ; that road indicted has been re- 
paired, 42 ; for stopping up or diverting road, 49, 165. 

Certiorari taken away, 77, 190. 

*' Church," interpretation clause, 84. 

Clausura ratione, liability to repair, 16, 280. 

Clerk of highway board, appointment of, 33, 23d ; duties of, 
237 ; to send annual accounts to secretary of state, 
263 ; penalty for neglect, 263 ; may appear for boards 
247. 

Clerk of peace, notice by, of intended application to form 
highway board, 217. 

Coach proprietor, nuisance by leaving coaches in street, 55. 

Coal hole, m highway, when a nuisance, 54. 

Coke oven, erecting near highway, 59. 

Collector of highway rate, 27, 96, 110, 238. 

Colliery, railroad from, 55. 

Combination of townships, &c>, on forming district, 226. 

Commissioners Clauses Act incorporated, 243. 

Commitment for want of distress, form of, 211. 

Common Law Procedure Act incorporated, 261. 

Common seal of board, 229. 

Compensation for damage in widening road, 156. 

Composition for highway rate, 107. 

Consent by owner of land to diverting way, 207. 

Construction of Acts, 275. 

Contiguous places in different counties, 227. 

Contract by nighway board to repair highways, 33, 239. 

Contract by waywarden, for works in his own district, 
329. 

Contract by survevor for getting materials, 121. 

Conviction, appeal against, 188. (See ''Appeal.") 

Corporation, liable by prescription to repair of highway, 
16, 267. 

Costs of distraining for rates, 354 : of proceeding by indict- 
ment, 40, 177, 247 ; on appeal against stopping up, &c. 
highway, 170 ; against accounts, &c. of highway board, 
262 ; on information against surveyor or other person, 
180, 182 ; recovery of, 184. 

"County," interpretation of, 214,215; boards in South 
Wales, 37, 370 ; bridge, repair of, 22, 99 ; place in more 
than one county, 225. 

Crossing, railway, 67, 331, 332. 
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D. 



Damage, to person or g^oods on highway, cansing b;jr ni^ 
genoe, 62 ; done in getting materials, 129 ; in widening' 
road, 156 ; to surface, &c., of highway, 68, 145 ; spe- 
cial, in distress irregularly made, 187. 

Death of smreyor, &c., executors to account, 116. 

Dedication of way, 6 ; partial, 7 ; temporary, 7. 

De&ult, iudgment by, query, if conclusiye of liability of 
panuL, 42. 

Defending prosecution, expenses of parish, 198. 

Deputy surveyor, 88. 

Direction posts to be erected, 102 ; damaging, 145. 

Discontinuing maintenance of useless highway, 50, 278. 

Diseases Prevention Act, 308. 

Distress, costs of taking may be recovered, 354; special 
damages, when irregularly taken, 187; not unlawful 
for want of form, 187 ; one warrant may be issued 
against several nersons, 354. 

District, highway, formation of, 5 & 6 Will. 4, c. 50, s. 13, 
91; 25 & 26 Vict. c. 61, 216; restrictions on, 222 ; con- 
sequence of, 234 ; alteration of, 271. 

District surveyor for union of parishes under Highway Act^ 
1835, s. 13, 27, 91 ; powers of, 94; salary of, 95; 
under Highway Acts, 1862, 1864, 235, 237. 

Ditch, digging across a highway, a nuisance, 54. 

Ditches to be made, scoured, cleansed, &c., 64, 139, 848 ; 
used for conveyance of filth, sewage. &c., 65. 

Diverting highway, 47, 162, 278 ; appeal against, 167. 

Dividing hignway lying in two parishes, 129. 

" Division,'' interpretation clause, 84. 

Door step, existing at time of dedication of road, 7. 

Driftway, a highway, 1. 

Drivers, regulation as to, 51, 153; offending, may be ap- 
prehended without warrant, 53, 156. 

Drivmg furiously, 52. 



E. 

Encroachment on highway, 66, 140, 248. 
Error in rate may be rectified, 108. 
' Estimate of probable expenses of annual repairs to be 
made, 43. 



Index. 

Evidence of inhabitants, officers, &c., 182 ; persons sum- 
moned as witnesses compelled to give, 184. 

Excuse of rates by justices, 108. 

Executor of surveyor to account, 116. 

Exemption from toll by surveyor, 270 ; of certain persons 
from highway rate, 109. 

Exhibition of pictures at a window may be a nuisance, 56. 

Expenses of highway board, salaries, &;c., 34, 261, 252. 

Expenses of defending prosecution, if agreed upon at vestry 
meeting, 103 ; of maintaining validity of order of jus- 
tices, 228. 

Extra-parochial place, repairs in, 15, 266, 267. 

F. 

Fees of clerk of peace, clerk to justices, &c., 193. 

Ferry, public, a nigh way, 1. 

Filth, allowing to run on highway,. 146. 

Final order, meaning of, 218. 

Pines, how to be levied and applied, 179. 

Fire lor burning, or calcining ironstone, limestone, &c., not 

to be made near highway, 142. 
Fire, making near highway, 69, 146. 
Fireworks, letting off near highway, 69, 146. 
First meetmg of board, 220 ; fulure to hold at time appointed, 

274. 
Football, playing at, on highway, 69, 145. 
Footway, rimng or driving upon, or obstructing, 68, 144 ; 

repairs of, 20. 
Forfeitures, levying, application and recovery of, 179, 183, 

184. 
Form of proceedings set forth in schedule, 197. 
Form, want of, not to invalidate in proceeding relating to 

rate, conviction, &c., 190. 
Furiously driving or ridmg, 52. 

G. 

Grambling on highway, 69. 

Game, playing on highway, 69, 145. 

Gas pipes, laying in highway, 55. 

Gasworks near a highway, 58. 

Grate across a road, not conclusive against presumption of 
dedication, 5; erecting, locking, or finstening, a nui- 
sance, 54 ; across a nolway, 67, 143, 295 ; width of, 
across a road, 157. 



Index. 

Gazette, publication in, 221 ; made permissive, 222. 
Gipsey, pitching tent near mghway, 69, 146. 
Gun, firmg near highway, 146. 

H. 

Hawker pitching tent on highway, 69, 146. 

Health, Public, Act, 298. 

Heap of stone, penalty on surveyor leaving, 129. 

Hedges to be cut and plashed, 62. 

Highway, what, 1 ; origin of, 4 ; dedication of, 5 ; owner- 
ship of soil of, 6 ; interpretation of, 84. 

Highway board, how constituted, 28, 22B ; a corporate body, 
229 ; to keep highway in repair, 33 ; to have powers 
and duties of surveyor, 33, 278. 

" Highway parish," what, 215. 

Highway district, formation of, 216. 

Highway rate, what it shall include, 215 : how made and 
collected, 44, 104 ; when still to be levied, 46 ; errors 
in may be rectified, 108 ; recovery of, 109. 

Hiring premises by parish board, 98. 

Hoar& for repairs, in highway, 54. 

Horse tethering on highway, 68. 



I. 

Immemorial way, 4. 

Impounding cattle, 70, 71. 

Improvements in highways, 50, 240, 242. 

Inclosed land, getting materials in, 126. 

Indosure Acts, repair of roads made under, 21. 

Inclosure of highway, 9 ; obhgation to repair, 16 ; when 

may be made, 17, 280. 
Indecent exposure on highway, 67, 69. 
Indictment, proceeding by, imder principal Act, 40, 176 ; 

ditto, under 25 & 26 Vict. c. 61, s. 29, 247 ; expenses 

of defending, 193. 
Information, form of, 209. 
'^ Inhabitant," interpretation clause, 84; may give evidence, 

182. 
Interpretation clause, Highway Act, 1886, 83; 1862 and 

1864, 214, 215. 
Isle of Wight, not to be included in highway district, 30, 

223. 



Index. 



J. 



Jury, to try appeal against stopping highway, 49, 168 ; to 
try questions of fact at sessions, 36, 262. 

Justice, interpretation of, 84. 

Justice resident within highway district to he ex officio 
member of board, 231 ; not to act as such in case in 
which he has acted as member of board, 271. 



L. 

Land, allotted for getting materials, may be sold, 122, or 
let, 123 ; may be purchased by highway board, 245. 

Liability, individual, of member of board, 230. 

Licence to get materials, 121, 202, 203. 

Life, tenant for, may renounce damages from getting ma- 
terials, 123. 

" Limit," meaning of, 166. 

Limekiln, not to he, placed near road, 142. 

Limitation of actions, 191. 

Local Act, highways maintained under, 195, 224. 

Local authority under Diseases Prevention Act, 311 ; under 
Nuisances Removal Act, 308. 

Local board, 37, 334. 

Local Government Act, 37, 298, 334 ; district formed under, 
not to form part of highway district, 30, 223 ; may be 
adopted by any parish included in highway district, 
274. 

Locomotive engine near highway, 58 ; travelling on high- 
way, 72, 388. 

London, hberties of, 196. 



M. 

Manure, laid on highway, 69, 146. 

Materials, getting, for repair, 43; contract for, 121, 

234, 245 ; taking away, 121 ; from inclosed lands, 125, 

126 ; notice to be given before getting, 125 ; licence to 

get, form of, 202, 203. 
Metropolis excluded from operation of Highway Acts, 194, 

223. 
Milestone or post, damaging, 145. 
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MjU dam, damaging, 129. 

Mmes, rate upon, 104. 

Minutes of board, when receivable in evidence, 229. 

Montgomery, Act relating to bridges in, 196. 

Mortgages of rates by highway board, 243 ; form of, 287. 



N. 

Name of owner not painted on cart, 52, 162 ; refusing to 
give, 63. 

Neglect to appoint surveyor, 90 ; of duty in surveyor or 
district surveyor, penalty, 98. 

Neg%ence, causing damage to {person or goods, 62. 

New highways, when to be repaired by parish, 101. 

Night, neap of stone, &;c., left by surveyor, penalty, 129. 

Notice to highway board, how served, 276 ; ditto by high- 
way board, 274. 

Nuisances to highway at common law, 53, by statute, 62, 
144; notice from surveyor to remove, 206; remedy 
for, 60. 

Nuisances Removal Act, 344. 



O. 

Objection to formation of highway district, time for making, 
228. 

Obstruction to highways, 63, 69 ; existing at time of dedi- 
cation. 7. 

" Occupier' included in word " owner," 86. 

Offensive trade carried on near highway, 58. 

Officers appointed for maintenance of highways, 25, 235; 
salaries of, 251 ; competent to give evidence, 182 ; to 
account when required, 264 ; removal of, by board, 235. 

Offices of highway board, appointment by justices, 238. 

Order on surveyor to repair highway, 174 ; ditto, on high- 
way board, 245 ; of justices to widen highway, 46, 
158, 206 ; of justices to stop or divert highway, 164 ; 
appeal against, 167 ; provisional, tor formmg highway 
district, 217 ; final, 219. 

Overseers of the poor, precept to be directed to, 252. 

Outgoing surveyor, where a district has been formed, 234, 
277. 

Outlying part of parish, 267. 



IndeXn 

'^ Owner," interpretation daase, 84. ^ 

Owner of small tenements may be rated instead of occapier, 

366 ; name of, not painted on cart, 61, 164. 
Ownership of soil of highway, 8, 

P. 

Pack and prime way, 1. 

'' Parish/^ interpretation clause, 84, 216 ; poor law, 216 ; 

highway, 216 ; liability of, to repair, 12. 
Pavement, penalty for displacing, 336. 
Payments to lughway bosurd, how enforced, 266. 
Penalties, how levied and applied, 74, 78, 179 ; how re- 
covered, 183, 184, 201. 
Personal Act, highways maintained under, 196, 224. 
Petty sessions, mterpretation clause, 86; jurisdiction of, 

extended, 271. 
Pit or shaft, not to be sunk near highway, 142. 
Pit or hole, made in getting materials, to be filled up, &c., 

127. 
'Poor rate, chargeable with expenses of repair of highways 

under new Act, when, 263. 
Posts on highway, damaging, 146. 
Pound, cattle to be taken to, 160. 
Pound breach, penalty for, 72, 161. 
Precepts of hi^way board, to whom directed, 262. 
Prescription, 4. 

Presentment, proceeding by, abolished, 182. 
Presumption of dedication of way, 6, 6. 
Preventing persons passing on highway, 164. 
'^ PrindpaJ Act," interpretation of, 216 ; and later Act, to 

be construed as one, 214, 276. 
Private carriageway may be made public, 270. 
Property in books, tools, scrapings, &c., vested in surveyor, 

116 ; in highway board, 234. 
Provisioxial order for formation of highway district, 218, 

219. 
PubUc Health Act, 298, 334 ; district constituted under, 

not to form part of highway district, 223. 

Q. 

Qualification of surveyor, 87 ; of member of highway 
board, 231 ; defect in, not to vitiate proceedings, 229. 
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Quarries of stone, rate on, 106. 

Quarter sessions, order for stopping or diverttng highway, 

171 ; appeal to, (see " Appall. ) 
Quitting his cart, driver, penalty upon, 154. 



R. 

Railway, may be a highway, 1 ; laid alongside of a highway, 

when a nuisance, 55 ; crossing a highway, gates to be 

erected, and persons employed to open, 67, 330 ; bridge, 

repair of, 22. 
Rate, highway, 44, 104 ; form and amount of, 106, 200 ; 

appeal against, 45 ; recovery of, 45 ; under 25 & 26 

Vict. c. 61, 254. 
Recognizance to be entered into by person appealing, 189. 
Removal of officers by board, 236. 
Repairs of highway oy parish, 12; by township, 14; how 

made, 42; how compell^, under principal Act, 38, 

40, 174, 176 ; under 25 & 26 Vict. c. 61, 39, 245, 247 ; 

under Public Health and Local Government Acts, 340. 
Responsibility, no personal, to member of highway board 

on contract, 230 ; or to surveyor, for founarous state of 

highway, 26. 
Restrictions on formation of district, 222. 
Returns, annual, to be made to secretary of state, 11, 263, 

314. 
Riding on footpath, 68, 144 ; on cart without reins, 52. 
River, navigable, a highway, I, 57. 
Rope dancing on highway, a nuisance, 56. 
Ruhbish laid on highway, 69, 147. 



S. 

Salaries of officers, 34, 251 ; how defrayed, 252. 

Salary to assistant surveyor under principal Act, 26, 88. 

Sea beach, when materids may be taken from, 125. 

Seal, common, of board, 229. 

Secretary of state, accounts to be sent to, 11, 263, 314 ; to 

prepare form of statement of accounts, 264. 
Security from collector. 111; from treasurer of highvniy 

board, 236. 
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*' Separately maintaining its own highways," place, 216. 

Service of summons or notice to highway board, 276. 

Sewer, laying down, whye ditch used for conveyance of 
filth, &c., 65 ; cleansing, 348. 

Sewer, qommissioners of, 197. 

Shaft not to be sunk near highway, 142. 

Shooting ground near highway, 68. 

Small tenements, rating of, 365. ' 

Smell, offensive, near highway, 58. 

Snow, removal of, 104. 

Soil of highway, property in, 8. 

Soil, lime, &c., laid on highway, 69, 147. 

Special sessions for highways, 10, 119; appeal to, against 
rates, 259. 

Special damage, by distress irregularly taken, satisfiaction 
for, 187. 

Staiths erected on river, nuisance by, 57. 

Steam engine, not to be erected near highway, 67, 142. 

Stiles on footpaths, repair of, 20. 

Stopping up highway, 47, 162, 278; where two or more 
highways connected together, 166 ; appeal against, 167. 

Streets, put m order under local board, 337. 

Sulphur, spirit of, manufacturing near highway, 58. 

Summons to attend justices, form of, 209. 

Summons, service of, on highway board, 276. 

Surveyor of highway under principal Act, definition of, 83 ; 
his election by vestry, 25, 85; when appointed by jus- 
tices, 25, 90 ; form of appointment, 1 99 ; nis qualification, 
87 ; may appoint a deputy, 88 ; penalt;^ for not acting 
when chosen, 88 ; may be appointed with a salary, 88 ; 
form of appointment, 198; death or disqualification of, 
90, 116 ; neglect of duty, 98, 116 ; dismissal of, 90 ; to 
remove snow, &c., 104 ; to make highway rate, 104 ; 
may inspect rate books, 106 ; to keep books of account, 
114 ; to make up yearly account, 117 ; not personally 
responsible for injury from foundrous state of highway, 
26; to deliver up books on leaving office, 116; on 
passing his accounts to name his successor, 89 ; to be 
sununoned when highway out of repair, and what pro- 
ceedings to be taken, 174 ; outgoing, on formation of 
highway board, 234, 277 ; office of, executed by local 
board, 303. 

Surveyor, district, appointment of, 235; duties of, 237; ex- 
empt from turnpike toll, 270. 
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T. p 

Tdegrapli posts on highway, 54. 

Tenura ratione, liabflity to repair, 16, 267, 268 ; road so 

repairable may be made parish road, 133, 268 ; may be 

widened, stopped, or diverted, 173. 
Tethering horse or other cattle on highway, 68. 
Thoroughfare, highway not necessarily, 2. 
Timber laid on h^hway a nuisance, 66, 69. 
Tinman carrying on his trade near highway, 69. 
Township, liability of, to repair, 14. 
Townships, separate, may be combined for maintenance of 

highways, 31, 226. 
Tramway along highway, a nuisance, 66. 
Treasurer of highway board, appointment of, 33, 236; 

duties of, 236. 
Trees growing near highway, 62, 136 ; when to be cat, 

139. 
Turf, remoying nrom sides of road, 66. 
Turnpike road & highwa^r, 3 ; Habihty of parish to repair, 

18; application of highway rate to, 326, 328; toll, 

exemption of surveyor from, 270; not affected by 

Highway Act, 196. 
Two parishes, highway in ; justices may allot portions to 

c»ch, 17, 129 ; costs of proceedings, 133. 
Two counties, parish in ; at what special sessions surveyor 

to be appomted, 91. 



U. 

Union of parishes, under 6 & 6 Will. 4, c. 60, s. 13, 27, 91. 
Universities not affected by Act, 195. 
Unknown offenders, securing, 166. 
Unnecessary highways, stopping, 164; discontinuing 
pair of, 60, 278. 



V. 

Vacancy in highway board not to vitiate proceedings, 

229. 
Vagrancy, acts of, on a highway, punishable, 69. 



Index. 

Yerdict of ^ilty on indictment, conclusive of liability of 
parish, 42 ; of not gniilty, not conclusive, 42. 

Vestry, interpretation, 84 ; meetings for nomination of over- 
seers, &c., 85; for stopping up or diverting high way s, 
162 ; for defending prosecution, 193. 

View by justices of highway out of repair, 88, 174 ; of 
highway proposed to be diverted, &c., 48, 162. 



W. 

Waggons, regulations as to, 51, 152. 

Wales, South, highways in, 37, 223, 369. 

Warrant of distress, one may be taken against several per- 
sons for nonpayment oi^ rates, 355 ; to whom issued, 
355. 

Waste lands, getting materials in, 124. 

Waywarden, election of, 32, 231; definition of, 83; ap- 
pointment and vote of, 233; to continue to act until 
successor appointed, 33, 231 ; may appoint paid collector 
of rate, 238; may contract for supply or cartage of 
materials, 234 ; to be summoned when highway out of 
repair, 245 ; may appeal against orders or accounts of 
highway board, 259. 

Width of roads, 43, 157; of gates, 157. 

Widening highways, 14, 46, 158, 173, 278; expenses of, 
159. 

Wight, Isle of, not to be included in highway district, 223. 

Windmill, not to be erected near highway, 67. 

Witnesses, how compelled to attend and give evidence, 184. 

Woods, rate on, 105. 
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Fifth EdUioHy 10«. Cloth. 



THE THEORY and PRACTICE of VALUING 

TITHES and COMMUTATION RENTCHARGES, illustrated 
by a Series of Diagrams. — ^Also, the Principle of assessing Rent- 
charges and Compositions to the Poor's Rate ; to which are added 
Tables, exhibiting the amount of Net Rent and Rates respectively 
contained in any Amount of Gross Rent. By Latton Cooke, 
Surveyor. 7s, 

THE MAGISTRATE'S ENTRY BOOK (to be 

kept by the Clerk) of Cases heard and determined before a 
Magistrate in Petty Sessions. lOs, 

Ditto ditto another sort^ 16s, 
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Sham ^ Sons, RUer Lame, 



BEPORT of the CASES R. r. GOODCHILD, 

R. o. LAMB, R. V. GOODCHTLD and LAMB, azid R. v. 
HAWKINS, receDtly decided by tbe Court of Qneen's Bench, 
on tbe nibject of the RATING OF TITHE COMMXTTATIOlf 
RENTCHAROB, togeCber with an Appoidix of Obserrationa 
thereon. By F. Meadows Whitb, Esq., of tihe Inner Temple, 
Bairister-at-Law. df. 6d, 



Farther Report, with Obeenrations, 1#. 



THE METROPOLIS BUILDING ACT, 1855, 

and the daoaes 14Geo. 3, cap. 78 ; 7 & 8 VicL cap. 84 ; 8 ftOYict. 
cap. 16; and 18 & 19 Vict. cap. 120; with copious Notes, and 
foil Index. By £. R. Cook, A.M., Banister-at-Law. Ciaih, 3#. 



THE METROPOLIS LOCAL MANAGEMENT 

ACTS, with Introduction, oopions Notes, explanatory of the Laws 
affecting the Powers and Duties of the Metropolitan Board of 
Works and the Vestries and District Boards of the Metropolis, 
with an Appendix of Statutes. By Edmukd Humphrbt 
WooLBTCH, Esq., one of the Metropolitsn Pobee Magistrates. 
Cloth, lOt. 



A PRACTICAL GUIDE TO SURVEYORS OP 

HIGHWAYS, comprising their Powers, Duties, and Liabilities^ 
with a copious Index. By F. W. Nash, Esq. Barrister-at-Law. 
Sixth EdiH(m,2t.6d. 

WHALLETS TITHE ACT, and the whole of 

the TITHE AMENDMENT ACTS, with Explanatory Notes, and 
an Appendix of Forms, Cases, &c. with a Treatise on the Recovery 
of Tithe Rentcharge. By Q.H. Whallet, Esq. M.P., Barrister- 
at-Law, and late Aasistant Tithe Commisgioner. Second EdiHon, 
I2s. cloth. 



THE WHOLE OF THE TITHE ACTS to the 

present time, consisting of 6 & 7 Will. 4; 1 Vict; 1 & 2 Vict ; 
2&3 Vict; 3 Vict.; 6&6Vict.; 9 & 10 Vict.; 10 til Vict.; 
and 23 & 24 Vict with copious Index. Price 2e. Qd. 



THE CHARITABLE TRUSTS ACTS, 1853, 

1866, 1860; THE ROMAN CATHOLIC CHARITIES ACT 
(1860); and THE ENDOWED SCHOOLS ACT (1860); with 
a Copious Index. By HuoH CooKB and R. Q. Habwood, of 
the Charity Commission Office. To which is appended the 
Minutes of the Board of Charity Commissioners for regulating the 
procedure under the jurisdiction created by the Charitable Trusts 
Act, 1860. Price 2*. 6d. 
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THE HIGHWAY ACTS, 1862 and 1864, with 

explanatory Introduction, Notes, &c. By H. A. Owston, Esq., 
Leicester. Clothy 38. Qd. 

FOOT'S PRACTICAL COMMENTARY on the 

EFFECT and OPERATION of the GENERAL and QUARTER 
SESSIONS PROCEDURE ACT, 12 & 18 Vict. c. 45. With the 
Statute, Index, and Table of Cases. By James A. Foot, Esq., 
Barrister-at-Law. Cloth, 3s. 



THE POOR LAW GUARDIAN; bis POWERS 

and DUTIES in the Right Execution of his Office. By 
A. C. Baukb, Esq., of the Poor Law Board. Cloth, 38. Qd. 



THE LAW relating to JUVENILE OFFENDERS, 

REFORMATORY, and INDUSTRIAL SCHOOLS, with a List 
of Certified Schools. By T. C. Sneyd KifNNERSLEY, Esq., 
Police Magistrate, Birmingham. Cloth, 4«. 



A SUMMARY of the MODE of SETTLING 

PAROCHIAL BOUNDARIES under the Provisions of the TITH E 
ACTS. By James Jerwood, Esq. B. A. of the Middle Temple, 
Barrister-at-Law, and one of the Assistant Tithe Commissioners 
for Special Purposes. 2«. Qd. 



THE ACT TO AMEND THE LAW FOR THE 

REGISTRATION of VOTERS, with a Popular Analytical fntro- 
duction and a full and complete Index. By Charles Greyilb 
Prideaux, of Lincoln's Inn, Esq. BaiTister-at-Law. Second 
Edition, 68. 



SHAW'S POOR LAW OFFICERS' HAND- 
BOOKS. By A. C. Bauke, Esq., of the Poor Law Board. 
The Master and Matron - - Cloth, 2«. 6d. 

The Relieving Officer - - - „ 2s. 6d, 

The Assistant Overseer and Collector „ ^s. Od. 
The Medical Officer ... ,, 2s. Gd. 



THE LAW of MASTER and SERVANT, in 

regard to Domestic Servants, Laborers in Husbandry, and Clerks. 
With Notes, References, and Index. By Edward Spikb, Esq. 
Attomey-at-Law. Second Edition. By C. B. Claydon, Esq. 
Barrister-at-Law. 38. 6d, 



THE PARISH OFFICERS' LIBRARY. 

By J. N. Sfellbn, Esq. Barrister-at-Law. 

The Churchwardens' Assistant - - -10 
The Constables' Guide and Director - -10 
The Overseers' Assistant - - - -10 
The Surveyors* Assistant - - - - 1 
The Vestrt Clerk and Parish Lawtbr - - 3 6 

Tliese Treatises are written in a clear and distinct manner, dirested of 
teciinical terms, giving the whole of the Duties of the several Officers. 

It will be necessary to order *' SPELLEN'S EDITION." 



SHAW'S PARISH LAW, comprising the whole 

oftbe LAW relating to PARISH OFFICERS and PARISHES 
in ENGLAND. By J. Paterson, Esq. Barriater-at-Law. 
Fourth JSdition. Cloth, 10«. 



SIMON'S PRACTICAL TREATISE OF THE 

LAW OF INTERPLEADER, as applicable for the ReUef of 
Stakeholders and Sherifis, &c. in Cases of Adverse Claims to Per- 
sonal Property ; Validity of Bills of Sale, &c. With an Appendix, 
containing the Interpleader Act, and Forms of Notices, Affidayits, 
Rules, Feigned Issues, &c. By Henrt A. Simon, Esq. of the 
Middle Temple, Barrister-at-Law. Second JSdition, Qs, 



PRIDEAUX'S ACT for the REGISTRATION of 
VOTERS, with an Analytical Introduction, a reference to 
all the Cases decided under the Act, and the points decided 
by the Court of Common Pleas, on the Construction of the 
Riefonn Act, with other matters of Election Law. By 
Charles Gbbyilb Pbideaux, Barrister-at-Law. Second 
Edition, 65. 



PRIDEAUX'S PRACTICAL GUIDE TO THE 

DUTIES OF CHURCHWARDENS in the Execution of their 
Office. With List of Cases, Statutes and Canons. ByCHABLBS 
Oreyilb Pridbaux, of Balliol College, Oxford, M.A., and 
of Lincoln's Inn, Esq., Barrister-at-Law. Tenth EdUwu 
Cloth, 8& 



SHAW'S DIARY, giving a whole Page for each 

day's Memoranda, Table of Statutes passed during the Session, 
with the leading Acts in full. Almanack, Business to be done 
each Month, and a mass of information of general importance. 
Published annually, 4«. Qd. half'bound. 
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BOOTE'S HISTORICAL TREATISE of a SUIT 

AT LAW, with Notes. By Georgb Thomas White, Esq. 
Barrister-at-Law. Seventh JEdition, Bs. 



THE OVERSEERS' MANUAL. By H, J. Davis, 

Auditor of the Leicestershire and Nottinghamshire Poor Law 
Audit District, and H. A. Owston, Author of Highway Law, &c. 
Cloth, lettered, S«. 6d, 

A PRACTICAL ANALYSIS of the TRUSTEE 

ACT, 1850, for England and Ireland, 13 & 14 Vict. c. 60, and 
15 & l^iTict. c. 55 ; with the Act, and Suggestions for Forms of 
ProceeAgs under it. By George Horsey, Esq. of Gray's Inn, 
Barrlster-at-Law. 2«. 6c^. 

" We advise every one of our readers desirous of understanding: the 
provisions of the Trustee Act, to purchase Mr. Horsey's Analysis, which 
while it is moderate in price, is at the same time excellently planned and 
very ably executed."— Iraw ShiderU*9 Magazine /or December, 1850. 



CORNISH'S TREATISE on PURCHASE 

DEEDS of FREEHOLD ESTATES, and incidentally of Lease- 
hold Property; with Precedents and Practical 14'oteb. By George 
Horsey, Esq. Barrister-at-Law. 10«. 



A TREATISE ON THE DERBYSHIRE MINING 

CUSTOMS AND MINERAL COURTS ACT, 1852. By Thomas 
Tapping, Esq. Barrister-at-Law. Qs, 



The Z&w of Indictable Offences, 
ARCHBOLD'S JUSTICE of the PEACE; com- 

prishig THE WHOLE OF THE LAW OF INDICTABLE 
OFFENCES ; with Forms of Commitment in every Case, and a 
TABULAR ARRANGEMENT OF OFFENCES AND THEIR 
PUNISHMENTS; together with the NEW CRIMINAL JUS- 
TICE ACT. By J. F. Archbold, Esq. Barrister-at-Law. 
Fifth Edition. Being Vol. 4 of ArchboWs Justice qf the 
Peace, lis, cloth. 



SUGGESTIONS FOR THE ESTABLISHMENT 

OF FRIENDLY SOCIETIES. By John Tidd Pratt, Esq. 
the Registrar of Friendly Societies in England ; with Tables of 
Contributions for Payments in Sickness, &c. le. 



A PRACTICAL TREATISE ON MISDEMEA- 

NORS. By Humphry W.WooLRTCH,Serjeant-at-Law. 14*. 
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Piiblished every Saturday, Price 6d. Stamped, 6d. 

THE JUSTICE OF THE PEACE, Edited by 

C. J. B. Hertslet, Esq., H. T. Cole, Esq., Q.C. andJ. Pa- 

TERSON, Esq. Barristers-at-Law. 

The pages of the ** Justice of the Peace" are piincipaHj devoted to 
matters relating to Poor Law, Magisterial, and Parochial Business, 
— Reports of Gases in the Superior Courts at Westminster, — ^Practical 
Treatises on Acts of Parliament,— Opinions upon Cases submitted to 
the Editors, — Digest of Beports presented to Parliament, — Periodical 
Business to be done at Sessions, — with a variety of other Matter, 
which will be found of great use to the Legal Profession generallj. 

Subscription, £1 68, 6d, per Annum. — Forwarded Free to all 
parts of the Country, and may be had of every Newsvender. 
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BZOBWA'T AGCOUNTSp 

(25 & 26 Vict c« 61,) 

Drawn by H. A. OWSTON^ Efiq.^ Author of BlghvfKj Law^ &e. 

Sevlsed and Settled b j B. J. OAVIB* Bs^-t 

Auditor qf the LHeestersMre and NotHnghamthire Po$r Zaw 

Audit JDiitriet. 
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1. Minute Book 

2. The General Ledger 

3. The Parochial Ledger 

4. Surveyor's Invoice Cheque Book 

5 . Surveyor's Invoice and Petty Caah Account 

6. Surveyor's Manual Labour Account 

7. Abstract of the Manual Labour Account 

g' > Manual Labour Receipt and Expenditure Book. 

10. Treasurer's Receipt and Payment Book 

1 1 . Implement Stock Book 
13/ Yearly Abstract of Accounts 

Each Book contains an Ezempliflcatloii of the 

Mode of Working. 
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Drawn under the Highway Act, 6(^6 WUL 4, e. 60. 
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Johnson's Highway Account Book, for Surveyors of s, d. 

Highways, 44th Edition, reidsea and corrected by 

W. Richardson -------60 

Johnson's Highway Account Book, for Surveyors of 

Highways, for Kve Years - - - - ^ 10 
Johnson's Surveyors' Rate Book, sufficient for 600 

payers, 4to size, neatly bound - - - - 4 
Jonnson's Surveyors' Rate Book, sufficient for 1200 

payers, 4to size, neatly bound - - - - 6 
Jonnson's Surveyors' Rate Book, sufficient for 1500 

payers, folio size, neatly bound - - - - 7 6 
Jonnson's Surveyors' Rate Book, sufficient £ot 8000 

payers, folio size, neatly bound - - - -96 
Johnson's Surveyors' Receipt Book, sufficient for 200 

payers, stitched - - - - - - -20 

Jonnson's Surveyors' Notices of having called for 

Rates, sufficient fbr 200 payers, stitched - - 2 
Johnson's Surveyors' Collectmg Book, (to be used 

when Uie Rate Book is not carried round by the 

Collectors,) bound in limp leather, for the pocket, 

sirfficient tor 450 payers - - - • -20 
Johnson's ditto ditto ditto 000 payers 4 
Telford's Surveyors of Highways' Account Book for 

One Year, fouo, strongly bound - - - - 9 
Telford's Surveyor's of His^hways' Account Book for 

Two Years, rolio, strongly bound - - - 16 
Telford's Surveyors of Highways' Account Book for 

Small Parishes, for One Year, 4to - -• - 5 6 
Shaw's New Account Book for Surveyors - - 6 



A General Ready Reckoner, for making Surveyors* Rates, Poor 
Rates, Church Rates, and for general purposes, from id. to U.6d. 
By W. C. Hotson, ^q., Barrister-at-Law, and District Auditor. 
Fifth Edition. Ss. 6d, 

Ditto ditto from U. 6d, to any amount, as shown in the 
Author's Preface. Vol. 2. 
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